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PREFACE.

Ter present edition of the Code of Civil Procedure is
designed to present the complete text of the Code as now
in force, together with convenient references to the en-
tire body of the decisions thereunder. The Code is thus
udapted to the extensive changes wrought by the amend-
ments of 1880, made in conformity with the new Constitu-
tion of the State. The method of annotation adopted is
characterized by the use of index or catch-words appropri-
ileto a compact manual like this. Condensation is further
ficilitated by the émployment‘of gradations of type. The
dtation of cases is confined to those in the California Re-
ports, which are referred to by page and volume only.
Itis hoped that manifestations of careful and faithful
effort will not seem lacking, and that the practitioner will
be enabled to discover at a glance the object of his search.

NATHAN NEWMARK.
BAN FrANcIsco, October, 1880.

[As amended in 1881.]
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(0DE OF CIVIL PROCEDURE.

IN FOUR PARTS.

PRELIMINARY ProvisioNs. §§ 2-32.
hrl.  Or Courts or JusTiCE. § 33-304.
PerIl. Op Crvin Actions. §§ 307-1059.
herII. Op SpEcIAL PROCEEDINGS OF A CrviL Na-
TURE. §§ 1063-1822.
ket IV, Op EvipENcE. § 1823-2104.
INSOLVENT ACT. pp. 645-669.
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AN ACT TO ESTABLISH A

' WDEOF CIVIL PROCEDURE.

| D People of the State of California, represented in Senate
and Assembly, do enact as follows:

TITLE OF ACT.

§ 1. Title and division of this volume.

§ 1 This act shall be known as THE CopE oF CIviL
PRocEDURE OF CALIFORNIA, and is divided into four parts,
| wfollows:
PAer L. OF COURTS OF JUSTICE.
II. OF CiviL ACTIONS.
II. Or SpECIAL PROCEEDINGS OF A CIVIL NATURE.

[27]



THE

CODE OF CIVIL PROCEDURE

OF CALIFORNIA.

PRELIMINARY PROVISIONS.

2. When this Code takes effect.

Not retroactive.

. Rule of constructfon of this Code.

. Provisions similar to existing laws, how construed.
8. Tenure of office preserved.

Construction of repeal as to certain officers.
Actlons, etc., not alfected by this Code.
. Limitations shall continue to run.
. Holidays.
. Same.
. Computation of time.
. Certain acts not to be done on holidays.
. ¢ Seal” defined.
. Joint authority.
6. Words and phrases.
. Certain terms used in this Code defined.
. Statutes, etc., inconsistent with Code repealed.
19. This act, how cited, enumerated.
20. Judicial remedies defined.
21. Division of judicial remedles.
Ly gm‘i?.ldeﬂ"gg&mg defined.
. 8pectal proc e
D'fvlsion of actions.
25. Civil actions arise out of obligations or injuries.
26. Obligation defined.
21. Division of injuries.
28. Injuries to eroperty.
29. Injuries to the person.
30. Civil action, by whom prosecuted.
Criminal actions.
82, Civil and criminal remedies not merged.

§ 2. This Code takes effect at twelve o’clock noon, on
tlﬁe first day of January, eighteen hundred and seventy-
three.

Bee secs. 8, 18.

§ 3. No part of it is retroactive, unless expressly so de-
clared.

Dt ok et et ot et bt et ot

See sec. 18.
[28]



29 PRELIMINARY PROVISIONS. 88 49

Retroactive—1 0:!.6%;“4_0:!. 127; 5 Cal. 462; 6 Cal. 430; 28 Cal. 320; 30
Cal 143; 39 Cal. 309; 52 293.

§ 4. The rule of the common law, that statutes in dero-
gation thereof are to be strictly construed, has no ap?lica.-
tion to this Code. The Code establishes the law of this
State respecting the subjects to which it relates, and its
movisions and all proceedings under it are to be liberally

i construed, with a view to eftect its objects and to promote
ustice.

| Construction of statutes—See secs. 1858, 1850; 6 Cal. 369; 11 Cal. 215;

| 13Cal 89; 17 Cal. 487; 31 Cal. 359; 45 Cal. 429; 49 Cal. 8.

Title of act—5 Cal. 195; 10 Cal. 315; 16 Cal. 359; 19 Cal. 512; 36 Cal. 585;
i Cal. 22; 51 Cal. 304, 624; 52 Cal. 459, 553.

Conflict of codes—51 Cal. 295.

State practice and Federal courts—51 Cal. 479.

Liberal interpretation of Oode—See secs. 452, 475.

§ 5. The provisions of this Code, so far as they are sub-
stantially the same as existing statutes, must be con-

. strued as continuations thereof and not as new enact-
ments.

Remedy, when cumulative—2 Cal. 243.

6. All persons who at the time this Code takes effect

* hold office under any of the acts repealed continue to

lold the same according to the tenure thereof, except

| those offices which are not continued by one of the codes
! adopted at this session of the Legislature.

§ 7. When any office is abolished by the repeal of any
act, and such act is not in substance re-enacted or contin-
ued in either of the codes, such office ceases at the time
the codes take effect.

Repeal—19 Cal. 512; 49 Cal. 273.

§ 8. No action or ‘{)roceeding commenced before this

Code takes effect, and no right accrued, is affected by its

provisions, but the proceedings therein must conform to

the requirements of this Code as far as applicable.

c&lge Civil Code, secs. 6, 20; also repealing clause at the end of this
le.

Pending actions—28 Cal. 47; 31 Cal. 122; 45 Cal. 221; 46 Cal. 643; 47
Cal. 59, 645; 48 Cal. 29, 646; 49 Cal. 269, 340, 446, 454.
Right accrued—48 Cal. 643.

8§ 9. When a limitation or period of time prescribed in
any existing statute for acquiring a right or barring a
remedy, or for any other purpose, has begun to run before
this Code &oss into effect, and the same or any limitation
is prescri in this Code, the time which has already
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run shall be deemed part of the time prescribed as such
limitation by this Code. [In effect July 1st, 1874.]
See secs. 361, 362; also 6 (al. ¢30; 50 Cal. 612.

§ 10. Holidays within the meaning of this Code are:
every Sunday, the first day of January, the twenty-sec-
ond day of February, the thirtieth day of May, the
fourth day of July, the twenty-fiftth day of December,
every day on which an election is held throughout the
State, and every day appointed by the President of the
United States, or by the Governor of this State, for a pub-
lic fast, thanksgiving, or holiday. If the first day of
January, the twenty-second day of February, the thir-
tieth day of May, the fourth day of July, or the twenty-
fifth day of December, fall upon a Sunday, the Monday
following is a holiday. [In effect April 9th, 1880.]

See sec. 134.

§ 11. If the first day of January, the twenty-second
day of February, the fourth day of July, or the twenty-
fifth day of December, falls upon a Sunday, the Monday
following is a holiday. [In effec§July 1st, 1874.]

8§ 12. The time in which any act provided by law is to -

be done is computed by excluding the first day and in-
cluding the last, unless the last day is a holiday, and then
it is also excluded.

See sec. 476.

Fraction of day—I1 Cal. 415; 14 Cal. 567; 49 Cal. 285, 289,

Operation of statute—1 Cal. 407.
"%:lmpﬂudon of time—S8 Cal. 412; 15 Cal. 334; 30 Cal. 525; 33 Cal. 487 ;

. 514,
Sunday—6 Cal. 660; 31 Cal. 241, 272; 47 Cal. 579; 50 Cal. 210.

§ 13. Whenever any act of a secular nature, other than
a work of necessity or mercy, is appointed by law or con-
tract to be performed ugon a particular day, which day
falls upon a holiday, such act may be performed upon the
next business day, with the same effect as if it had been
performed upon the day appointed.

§ 14. When the seal of a court, public officer, or per-
son, is required by law to be affixed to any paper, the
word ‘‘seal’” includes an impression of such seal upon
the paper alone, as well as upon wax or a wafer affixed
thereto.

See secs. 147 to 153, and 1929 to 1934.

Casl.crbli’) sufficiency of —3 Cal. 220, 315; 18 CaL 221, 510; 15 Cal. 33; 20

Imports consideration—10 Cal 462.
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Distinction abolished—12 Cal. 286; 13 Cal. 34.
Under Mexican system—3 Cal. 467; 7 Cal. 154; 12 Cal. 149.

Generally—6 Cal. 664 ; 12 Cal. 564; 13 Cal. 45,221, 502; 14 Cal.20; 16 Cal. *

18,201 ; 22 Cal. 151; 25 Cal. 539; 31 Cal. 67; 32 Cal. 450; 33 Cal. 11.

15, Words giving a joint authority to three or more
public officers or other persons are construed as giving
such authority to a majority of them, unless it is other-
vise expressed in the act giving the authority.

Tiloott v. Blanding, March 10th, 1880.

§16. Words and phrases are construed accordin%to

the context and the approved usage of the language; but

tchnical words and phrases, and such others as have

¥quired a peculiar and appropriate meaning in law, or

aedefined 1n the succeeding section, are to be construed

weording to such peculiar and appropriate meaning or
on.

. §17. Words used in this Code in the present tense
iclude the future as well as the present; words used in
the masculine gender include the feminine and neuter;
the singular number includes the plural, and the plural
thesingular; the word ‘‘ person ” includes a corporation as
vell a8 a natuaral person; writing includes printing; oath
inclndes affirmation or éeclaration; and every mode of
ol statement, under oath or affirmation, is embraced by

term ‘* testify,” and every written one in the term

"“depose;’’ signature or subscription includes mark, when
the person cannot write, his name being written near it,
Ilytl witnessed by a person who writes his own name as a
Vitness, :

.The following words also have in this Code the significa-
tion attached to them in this section, unless otherwise ap-
Jarent from the context:

L The word “‘ property *” includes both real and personal

Moperty. .

2 The words ‘“real property’ are coextensive with

tenements, and hereditaments.

3. The words ‘‘ personal property” include money,

- goods, chattels, things in action, and evidences of debt.

4 The word ‘“‘month’’ means a calendar month, unless
otherwise expressed.

5. The word “ will ” includes codicils.

6. The word “ writ” signifies an order or precept in
writing, issued in the name of the people, or of a court
or judicial officer, and the word “ process’’ a writ or sum-
mons issued in the course of judicial proceedings.

7. The word *‘State,” when applied to the different
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 forcement or protection of a right, the redress or preven-
| tion of a wrong, or the punishment of a public offense.

§ 23. Every other remedy is a special proceeding.
Seo secs. 52,75, 1022, 1063, 1064, 1109, 1110, and Part ITI of this Code,

Special proceedings—5 Cal. 43, 279; 13 Cal. 145; 14 Cal. 479; 15 Cal.
:;&%..218; 24 Cal. 126, 449, 457; 31 Cal. 83, 261; 34 Cal. 633; 42 Cal. 33;

24. Actions are of two kinds:
Civil; and,
% Criminal.
See Part IT of this Code, sec. 307, ef seg.
§25. A civil action arises out of—
1. An obligation.
2. An injury.
Cal 455.

§ 26. An obligationisa l?{zal duty, by which one per-
ms bound to do or not to do a certain thing, and ar:

L éontract; or,

2 Operation of law. [In effect July 1st, 1874.]

8¢ Civil Code, sec. 1427, et seg.

§27. An injury is of two kinds:

1 To the person; and,

2.-To property.

§ 28. An injury to property consists in depriving ite
owner of the benefit of it,l;:hich is done by taking, with-
bolding, deteriorating or destroying it.

Cause of injury—45 Cal. 534.

§ 29, Every other injury is an injury to the person.
| § 30. A civil action is prosecuted by one party against

mother for the enforcement or protection of a right, or
| the redress or prevention of a wrong.

: Bee sec. 307, ef seg.

[ § 31. The Penal Code defines and provides for the pros-
scution of a criminal action.

' § 32. When the violation of a right admits of both a

| cvil and criminal remedy, the right to prosecute the oneis

' not merged in the other.

i

|
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CHAPTER 1.
COURTS OF JUSTICE IN GENERAL.

g e several courts of this State.
34. Courts of record.

§ 33. The following are the Courts of Justice of this

L The Court of Impeachment;

2. The Supreme Court;

3. The Superior Courts;

4. The Justices’ Courts

5. The Police Courts, and such other inferior courts as
the Legislature may establish in any incorporated city or
town, or city and county.

See Const. Cal.nrt.s.:ande.
For subd. 5, see Const. Cal. art. 6, sec. 13. >

JURISDIOTION.

Acquired—how, 16 Cal. 389; 34 Cal. 391; 35 Cal. m-ascn.m 9 Cal.
9; 44 Cal. 356; 46 Cal. 610; 50 Cal. 68, 203, 498; 53 Cal.
Adjournment—eflect of, 1 Cal. 409; 4 Cal. 280; 7cu. "53; 19 Cal. 707; .
5 cal n,l.o.mcu.m.m,zscnm 30 Cal. 192; 84 Cal. 829, 479; 39
s 44 Cal. 85, But 360 secs. 47, 48, 13, 74.

Admimltyandmarlﬁme—l(!ﬂ.lss, 2 Cal, 308; 5 Cal. 268; 6 Cal. 143;
9Cal. 697; 13 Cal 870; 34 Cal. 676; 42 Cal. 227; 50 Cal. 236.
Admission—See sec. 415, subd. 4, and sec. 416,

Agreement as to—2 Cal. 74; 8 Cal. m; 14 Cal. 279; 19 Cal. 125; 40 Cal.
183; 42 Cal. 125; 43 Cal. $93; 50 Cal. 44

Amount—_limitations as to, 1 Cal. aCal.2?.0 5 Cal. 230; 10 Cal. 249;
I7 Cal. 633; 22 Cal. 170; 24 Cal. 61; aoca'l. 846; 34 Cal. 28;'35 Cal. 269;
»Cal. 570; 40 Cal. 628; 45 CaL 71

Appeal—lcm.ls-zcal.ss,am4 cal.aes;ecu.ass;scm.
27,9 Cal. 698; 10 Cal. 50, 249; xlCaLm;ucaLsoz- 20 Cal. 39, 338; 22
Cal. 82; 30 Cal. 99, 546; 31 Cal. 34 Cal. 28; 35 Cal, 213; 39 Cal.’92;
€Cal. :s;ucn.'n 410::.1.7,169 o ar Cal. 139; b0 Cal. 2il.
Appearance—21 Cal. &2; 28 Cal. 668; 30 Cal. 440; 31 Cal 342; 84 Cal.
57; 42 Cal. 484.

Bankruptoy—47 Cal. 481; 48 Cal. 439, 452; 63 Cal. 267.

Certiorari—4 Cal. 186; 21 Cal. 167; 26 Cal. 372; 30 Cal, 99; 39 Cal. 570; 37
Cal. 454; 40 Cal. 479, 481; 43 Cal. 365; 47 Cal. 7.

common law—2 Cal. 99, 146; 6 Cal. 359; 39 Cal. 98.

Concurrent—2 Cal. 308; 7 Cal. al. 348; 8 Cal. 27, 84, 67, 268; 9 Cal. 77, 607;
21 Cal. 438; 30 Cal. 573; 42 Cal. 227

OOMI—SOOAGMT-
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“gﬁzﬂmﬂonal changes, as to—21 Cal. 415; secs. 51, 52, 75, 76, 77, 112,
3

Oonlﬁtndonn.l.ity of laws—7 cu. 65; 10 Cal. 293; 11 Cal. 176; 13 Cal.
A%; I1Cal. 648, 24 Cal. 427; 28 Cal. 118; 300&1.99. 31 Cal. 261; 32 Cal. 242;
33 Cal. 212; MC&LSZO. 41 Cal. 147; 420&!.

Oo-ordinlto, 9 Cal. 77, 608; 10 Cal. 495.

Costs—30 Cal. 546; 50 Cal. 30.

Courts—jurisdiction as to other, 8 Cal. 27, 34, 67, 268; 9 Cal. 77, 607;
11 Cal. 76; 37 Cal. 268; 39 Cal. 157; 49 Cal. 331; 51 Cal. 145, 562.

Definition—10-Cal. 293; 43 Cal. 365; 44 Cal. 85.

Demurrer to—16 Cal. 432,

Equity—a Cal. 130; 6 Cal. 376; 7 Cal. 348; 10 Cal. 529, 575; 13 Cal. 521,

597, 626; 21 Cal. 438; 24 Cal. 61 30 Cal. 440; 33 Cal. 45; JG Cal. 639; 38

cd.m, 51'Cal. 431; 53 Cal. 656

Exclusive—2 Cal. 308; 5 Cal. 268, 33 Cal. 85, 633; 53 Cal. 16, 412.

Extent—I17 Cal. 363; 36 Cal. 1589; 49 Cal. 851. |

Forfeiture, actions for—33 Cal. 212; 36 Cal. 281.

Fugitives—5 Cal. 238; 23 Cal. 585.

Generally—4 Cal 307; 6 Cal. 685; 12031 128; 13 Cal. 589; 17 Cal. 383; 19
ca.zlo.m,‘%@, 280a1.585 27 Cal. 492; 30 Cal. 99, 440; 31 Cal. 170, 32 Cal.

33 34 Cal 37 Cal. 69; 39 Cal. 318; 41 Cal. 202
18; 46 Cal. 79, 245, 398; 47 Bar 524; 48°Cal. 70, 127, 133; 49 cd.asl, 491 51
o Oy

nn&?%ﬁoorpu—m Cal. 372; 34 Cal. 682; 38 Cal. 145, 393, 499; 45 Cal. 199;

Incidents of—See sec. 187.

Inferior and nmmd courts of—5 Cal. 195; 10 Cal. 293; 12 Cal. 283; 15
Cal. 2973 16 Cal. 432; 20 Cal. 39; 21 Cal. 167; 23 Cal.402; 23 Cal. 118; 2 Cal.
207; :abal.sls. 34 Gal. $21; 35'Cal. 269; 96 Cal.135; 39 Cal. 517; 43 Cal. 455

Imnncﬁon—See secs. 525, 526; 7 Cal. 268.

Legislative power® and functions as to-5 Cal. 9,43, 230,343; 6 Cal.
10,882, 7 Cal. 65, 8'Lal. 297; 13 Cal. 24; 17 Cal. 548; 25 Cal. 605; 30 Cal.
m’:a:.b ; 33 Cal, 279; 35 Cal. 624; 42 Cal. 65; 4scu.zn 50 Cal. 153;

Limited—See INFERIOR; also, 49 Cal. 465.

Loss of—4 Cal. 280; 6 Cal. 21; 15 Cal. 76; 49 Cal. 590.

Mandamus—I15 Cal, 91; 2608.1.812 29 Cal. 307; 30 Cal. 245, 435; 35 Cal.
213; 36 Cal. 283, 505; 39 Cal. 189

Naturalization—39 Ca.l.ss.

Nuisance—30 Cal. 573; 36 Cal. 193; 40 Cal. 396.

Objections to—16 Cal. 432.

Person—Seo ADMISSION, APPEARANOE, leuoxrlon’ OF SUM-
MONS; 5Cal.494; 7 Cal.54; 34 Cal.391; 36 Cal. 691; 46 Cal. 610; 53 Cal. 635.

Presumption as to—2 Cal. 99, 146; 3 Cal. 426; 5 Cal. 149; 7 Cal. 291; 10
Cal. 50; 12 Cal. 283; 17 Cal, 354, 371, 424; 23 Cal. 402; 210&1.61,m, 81 Cal.
zag.agbg.mu,hs,m.m 34 Gal, 301; 40 Cal. 848; 44 Cal 356; 49 Cal

Prohlbiﬂon, wrh of—28 Cal. 372; 52 Cal. 516.
Publication of summons, notice, etc.—sec. 413; 12 Cal. 100, 283; 20
Cal. 81; 26 Cal. 14¢; 27 Cal. 295, 300; 30 Cal. 611; 31 Cal. 342; 33 Cal. 45, 506,
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r&&&hﬁl. 37 Cal. 458; ﬁ%ﬁ,ﬁl&nﬁ. Belcher v, Chambers,

Records—13 Cal. 24; 19 Cal. 127; 30 Cal 429.

Restitation, writ of—19 Cal. 374.

Special cases—S Cal. 43, 195; 42 Cal. 35,

Stipulation—8ee AGREEMEXNT.

Taxes, suits for—24 Cal. 61; 43 Cal. 492; 45 Cal. 199,

Test of—30 Cal. 546.

Trespass—39 Cal. 315, 319.

United States courts, generally—4 Cal. 368; 9 Cal. 698; 11 Cal. 178; 22
%.LS-I; 25 Cal. 605; 27 Cal. 164; 28 Cal. 98; 32 Cal. 231; 39 Cal. 318; 49 Cal.

Vacation—S8ee ADJOURNMENT.

Venue—37 Cal. 130; 46 Cal. 245; 49 Cal. 351.

Want of—7 Cal. 54; 8 Cal. 563; 12 Cal 100; 16 Cal. 389; 17 Cal. 130; 23
Cal. 402; 27 Cal. 300; 28 Cal. 115; 30 Cal 440; 34 Cal.331; 37 Cal. 458; 39 Cal.
50; 52 Cal. 97.

“Within the jurisdiction,” defined—12 Cal 26.

Witness—36 Cal. 522.

§ 34. The courts enumerated in the first three subdi-
visions of the last preceding section are courts of rccord.

Const. Cal. art. 6, secs. 12, 22. '

COourt of record—defihition, 34 Cal. 391; 52 Cal. 220.

CODE CIV. PROU.—4.
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CHAPTER II.
COURT OF IMPEACHMENT.
36, Members of the court. '
37, Jurisdiction.

. Ju
38. Officers of the court.
39. Trial of impeachments provided for in the Penal Code.

§ 36. The Court of Impeachment is the Senate; when
sitting as such court, the senators shall be upon oath; and
at least two-thirds of the members elected shall be neces-
sary to constitute a quorum.

Const. Cal. art. 4, sec. 17; art. 6, sec. 1.

]? 37. The court has Asu;'isdiction to try impeachments,
when presented by the embly, of the Governar, Lieu-
tenant-Governor, Secretary of State, Controller, Treas-
urer, Attorney-General, Surveyor-General, Chief Justice
of the Supreme Court, Associate Justices of the Supreme
Court, and Judges of the Superior Courts, for any misde-
meanor in office. '

Const. Cal. art. 4, sec. 18.

Other civil officers—45 Cal. 200.

§ 38. The officers of the Senate are the officers of the
court.

Seo Penal Code, secs. 10, and 737 to 753.

Impeachment—manner of, 45 Cal. 200.

§ 39. Proceedings on the trial of impeachments are
provided for in the Penal Cade.

See Penal Code, sec. 137 et seq.
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CHAPTER III
SUPREME COURT.

40. Ji terms of office.
4. C [ office.
42,V
43. D
4. A 8.
45. C
46. A Chief Justice.
4. 8
48. A
4. L
50. J
51. Q
2. A
0 P BDe
5. C 0 transact business.
55. 1 rs, and actions,
s6. ¥ ed cases.

§ 40. The Supreme Court shall consist of a Chief Jus-
tice and six Associate Justices, who shall be elected by
the qualified electors of the State at large, at the general
State elections next preceding the expiration of the terms
of office of their predecessors respectively, and hold their
offices for the term of twelve years from and after the
first Monday after the first day of January next succeed-
ing their election; provided, that of the justices elected
at the general State election of eighteen hundred and
seventy-nine, the Chief Justice shall go out of office at
the end of eleven years, and the six ociate Justices
shall have so classified, or shall so classify themselves
Eg lot, that two of them shall go out of oftice at the end

three years, two of them at the end of seven years,
and two of them at the end of eleven years, from the first
Monday after the first day of January, eighteen hundred
and eighty; and an entry of such classification shall have
been or shall be made in the minutes of the court in
bank, signed by them, and a duplicate thereof filed in
the office of the Secretary of State.

Const. Cal. art. 6, secs. 2, 3.

Eligibility—sec. 156.

Absence of judge—sec. 46; 2 Cal. 198, 610,

De facto judge—29 Cal. 485.
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§ 41. The years during which a Justice of the Supreme
Court is to hold office are to be comfputed respectively
from and including the first Monday after the first day of
January of any one year to and excluding the first Mon-
day after the first day of January of the next succeeding
year.

Const. Cal. art. 6, sec. 3.

§ 42. If a vacancy occur in the office of a Justice of
the Supreme Court, the Governor shall appoint an eligible
person to hold the office until the election and qualitica-
tion of a justice to fill the vacancy, which election shall
take place at the next succeedinql general election; and
the justice so elected shall hold the office for the remain-
der of the unexpired term of his predecessor.

Const. Cal. art. 6, sec. 3.

Vacancy—see sec. 40, ABSENCE OF JUDGE.

§ 43. There shall be two departments of the Supreme
Court, denominated respectively Department One and
Department Two. The Chief Justice shall assign three
of the Associate Justices to each department, and such
assignment may be changed by him from time to time;
provided, that the Associate Justices shall be competent
to sit in either department, and may interchange with one
another by agreement among themselves, or if no such
agreement be made, as ordered by the Chief Justice.

e Chief Justice may sit in either department, and shall
greside when so sitting; but the justices assigned toeach
epartment shall select one of their number as presiding
justice. Each of the departments shall have the power
to hear and determine causes and all questions arising
therein, subject to the provisions in relation to the court
in bank, The presence of three justices shall be neces-
sary to transact any business in either of the departments,
except such as may be done at chambers; but one or more
of the justices may adjourn from time to time with the
same effect as if all were present, and the concurrence of
three justices shall be necessary to pronounce a judgment;
provided, that if three do not concur, the cause may be
reheard in the same deganment, or transmitted to the
other department, or to the court in

Const. Cal. art. 6, sec. 2. .

- Chambers, powers at—sec. 165. N

Adjournment, holidays—sec. 135.

Concurrence—32 Cal. 633.

8§ 44. The Chief Justice shall'apporfion the business
to the departments, and may, in his discretion, order any
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eause pending before the court to be heard and decided by
the court nll‘gbank The order may be made before or
after judgment pronounced by a department; but when a
cause has been allotted to one of the departments and a
judﬁgent pronounced therein, the order must be made
within thirty days after such judgment, and concurred in
by two Associate Justices; and if so made, it shall have
the effect to vacate and set aside the judgment. Any four
justices may, either before or after judEment by a depart-
ment, order a cause to be heard in bank. If the order be
not made within the time above limited, the judgment
shall be final; provided, that no jud§meut by a depart-
ment shall become final until the expiration of the period
of thirty days aforesaid, unless approved by the Chief
}nstiw in writing, with the concurrence of two Associate

ustices.

Const. Cal. art. 6, sec.2. See sec. 129; Supreme Ct. rule .

§ 45. The Chief Justice or any four justices may con-
vene the court in bank at any time, and the Chief Justice
shall be the presiding justice of the court when so con-
vened. The presence of four justices shall be necessary
fo transatt any business, and the concurrence of four
justices present at the argument shall be necessary to
pronounce a judgment in the court in bank; provided, that
if four justices so present donot concur in a judgment,
then all the justices qualifiedto sit in the cause shall hear
the argnment, but to render a judgment a concurrence of
four justices shall be necessary; and every judgment of
the court in bank shall be final, except in cases in which
no previous ju ent has been rendered in one of the de-
partments, and in such cases the judgment of the court
in bank shall be final, unless within thirty days after such
judgment an order be made in writing, signed by five jus-
tices, granting a rehearing.

Const. Cal. art. 6, sec. 2.

§ 46. In case of the absence of the Chief Justice from’
the place at which the court in bank is held, or his inabil-
ity to act, the Associate Justices shall select one of their
own number to perform the duties and exercise the powers
of the Chief Justice during such absence or inability to
act.

Const. Cal. art. §, sec.2.

8 47. The Sugreme Court shall alwags be open for the
transaction of business. It shall hold regular sessions
for the hearing of causes, either in bank, or in one or both
of its departments, at the capital of the State, commenc-
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ing on the first Mondays of May and second Mondays o!
November; at the city and county of San Francisco, com:
mencing on the second Mondays of January and thirc
Mondays of Julg; and at the city of Los Angeles, com:
menclng on the first Mondays of April and second Mon-
days of October; and special sessions at either of the
above named places at such other times as may be pre-
scribed by the justices thereof. The justices and officers
of the Supreme Court shall be allowed their actual trawv-
eling expenses in going to and from their respective places
of residence upon the business of the court, or to attend
its sessions. If proper rooms in which to hold the court,

 and for the accommodation of the officers thereof, are not
provided by the State, together with attendants, furni-
ture, fuel, lights, and stationery, suitable and sufficient
for the transaction of business, the court, or any three
justices thereof, may direct the Clerk of the Supreme
Court to provide such rooms, attendants, furniture, fuel,
lights, and stationery; and the expenses thereof, certified
by any three justices to be correct, shall be paid out of
the State treasury, for which expenses, and to defray the
traveling expenses of the justices and officers of the
Supreme Court above mentioned, a sufficient sum shall
be annually apgropriated out of any funds in the State
treasury not otherwise appropriated. The moneys so ap-
propriated shall be subject to the order of the Clerk of
the Supreme Court, and be by him disbursed on {:roper
vouchers, and the same shall be accounted for by him in
annual settlements with the Controller of State on the
first Monday of December of each year. .

Always open—Const. Cal. art. 6, sec. 2.

§ 48. Adjournments from day to day, or from time to
time, are to be construed as recesses in the sessions, and
shall not prevent the court, or either of its departments,
from sitting at any time.

See sec. 47n.

Adjournment, formerly—see sec. 33, ante, under JURISDIOTION.

§ 49. In the determination of causes, all decisions of
the Supreme Court in bank, or in departments, shall be
givel:i in writing, and the grounds of the decision shall be
stated.

Const. Cal. art. 6, sec. 2.
k_§d50. The jurisdiction of the Supreme Court is of two

inds:

1. Original; and,

2. Appellate.
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U. 8. Sapreme Ot., writ of error from-11 Cal. 176; Belcher ».
Chambers, 53 Cal. 635.
Facts—not investigated, 26 Cal. 273.
h({«lr.rwtemimx—o! minutes, 38 Cal. 328; of records of lower court, 31
Final judgment—37 Cal. 438.
Original jurisdiction—former lack of, notes to sec. 51.

§ 51. In the exercise of its original jurisdiction the Su-
preme Court shall have power to issue writs of mandamus,
certiorari, prohibition, and habeas corpus; and it shall
also have power to issue all other writs necessary and
proper to the complete exercise of its appellate jurisdiction.

Coust. Cal. art. 6, sec. 4.

8ee Hyatt v. Allen, March 22rd, 1880, and notes to sec. 33, ante, on
Juisdiction.

Original jurisdiction—extent of, 1 Cal. 85, 144, 347; 7 Cal. 140; 14 Cal.
§2; 21 Cal. 169; Hyatt v. Allen, supra.

Mandamus—secs. 54, 76, 165, 1084 ¢f seq., 1108 to 1110.

Certiorari—secs. 54, 76, 165, 1067 ef seg., 1108 to 1110.

Prohibition—secs. 54, 76, 165, 1102 ef seg., 1108 to 1110.

Habeas corpus—secs. 54, 76, 165; 1 Cal. 85, 144.

Appellate powers—sec. 44; 1 Cal. 85, 89, 144,

“All other writs ’—25 Cal. 28, 96; 28 Cal. 71; Hyatt v. Allen, supra.

Writ of error—sec. 129z, (Supreme Ct. rule 26); 1 Cal. 85; 8 Cal
; 4 Cal. 208; 5 Cal. 190; 8 Cal. 297; 62 Cal 220.

Injunction—secs. 54, 76, 165, 356, 525 et seq., 745, 1341,

Procedendo—sec. 129, Supreme Ct. Tule 28.

Writs, ‘certain, abolished—scire facias and guo warranto, sec. 802

(but as to latter, see sec. 76, subd. 5); ne ezeat, 49 Cal. 466, and sec. 478.

Writ—defined, sec. 17; seal, sec. 153; issuance, sec. 54; service by tel-
egraph, sec. 1017.

.§ 52. The Supreme Court shall have appellate jurisdic-
tion :
L In all cases in equity, except such as arise in Justices’

2. In all cases at law which involve the title or posses-
sion of real estate, or the legality of any tax, impost, as-
sessment, toll or municipal fine, or in which the demand,
exclusive of interest, or the value of the property in con-
troversy, amounts to three hundred dollars.

3. In all cases of forcible entry and detainer, proceed-
ings in insolvency, actions to prevent or abate a nuisance,
Il:d in all such probate matters as may be provided by

w.

4. In all special proceedings.

5. In all criminal cases prosecuted by indictment, or
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information, in a court of record, on questions of lawe
alone.

Const. Cal. art. 6, sec. 4.

Appeals in general—sec. 936 e seq.

Appeals to Supreme Court—sec. 963 ef seg.

Appellate jurisdiotion—I1 Cal. 144; 8 Cal. 297; 10 Cal 249; 31 Cal. 823
34 Cal. 29.

Jurisdiction generally—see notes to sec. 33, ante.

SUBDIVISION 1. Generally—see sec. 76, subd. 1. Added jurisdioe
tion of Justices’ Courts, see sec. 113.

SUBDIVISION 2. Bee sec. 76, subd. 3.

SUBDIVISION 3. 8ee sec. 76,subd. 4; Divorce, 10 Cal. 251.

SUBDIVISION 4. Special proceedings—Extraordinary writs, secs,
1067-1110.  Forcible Entry and Detainer, subd. 8. Liens, enforcement
of, secs. 1180-1208. Insolvency, sec. 1822; 6 Cal. 231; 12 (f . 281; 28 Cal.
117. Eminent Domain, secs. 1237-1263; 29 Cal. 112; 42 Cal. 35,68. Arbi-
tration, secs. l'.!t!l—m)g.!l Award, apggal from, 2 Cal. 78; 42 Cal. 125.

SUBDIVISION 5. Indictable offenses—see Penal Code, sec. 888.
Information—see Const. Cal. art. 1, sec. 8, Court of record—see
sec. 34. Felony-—alone g&pealable. formerly, 5 Cal. 295; 7 Cal. 140,
gaeeé&c%es; 16 Cal. 187; 20 Cal. 117; 29 Cal. 460; 30 Cal. 98; 35 Cal. 390;

§ 53. The Supreme Court may affirm, reverse, or mod-
ify any judgment or order appealed from, and may direct
the Fropér judgment or order to be entered, or direct a new
trial or further proceedings to be had. The decision of
the court shall be given in writing; and in giving its de-~
cision, if a new trial be granted, the court shall pass upon
and determine all the questions of law involved in the
case, presented upon such appeal, and necessary to the
final determination of the case. Its judgment in appealed
cases shall be remitted to the court from which the appeal
was taken.

Affirming judgment—see sec. 955; 15 Cal. 324; 16 Cal. 207; 24 Cal. 52,

Amendments—S8ec. 473; 7 Cal. 447; 8 Cal. 135.

Appeal, effect of—generally, secs. 949,1049; as to new trial, 40 Cal. 280.

Correcting judgments—7 Cal. 447; 20 Cal. 415; Reed v. Allison, April
bth, 1880; also, see AMENDMENTS.

Costs on modification—sec. 1027.

Death~—pen aj gec. 129, (Supreme Ct. Rule 14); sec. 385; 20
cal. &5; e B Bisn ol oal 005; 35 Cal. 469 40 Cal. 96; 19 Cat:

Decision—requirements of, see sec. 49; 1imits of, 5 Cal. 96; 30 Cal.
223; terms of, 7 Cal. 447; time’ for filing, Const. Cal. art. 6, sec. 24; par-
amount when, 20 Cal. 415; 45Cal. 57. See also, DICTUM, LAW OF THE
CASE, OPINION, STARE DEOCISIS. .

Dictum—9 Cal. 238, 615; 20 Cal. 276; 30 Cal. 103; 39 Cal. 223; 53 Cal. 608.

Discretion—interference for abuse of, only. See sec. 657, GENERAL
NOTE; also, subd. 1 and subd. 8, notes, in same section.

Dismissal of appeal—sec. 129, (Supreme Ct. Rules 3 and 4); secs.
954, 955; 8 Cal. 347; 15 Cal. 324; 16 Cal. 207; 23 Cal. 636; 24 Cal. 52, 156; 28



8 SUPREME COURT. : § 53

Cal. 88; 34 Cal. 518; 35 Cal, iJ8,CaL 12T 38 Cal, 208 20 Cal. o8
#0Cal. 53, m,m;'(zc:n m szs 43 Cal. %4, 27, 54 al. 18,

. 657, subd. 7. See also, vannsme Jmm’r. Dis.
MISSAL OF APPEAL.

!Mdmno—conmcﬂng see sec. 657, subd. 6.

dgment, remitting, 12 Cal. 479; 14 Cal. 419; 16 Cal. 434;
2&."&“8' {u.m 29 Cal. 165; 46 Cal. 205. 'See also, note to sec. €57,

Intendments—all in favor of (proce
we. 192 ~ubds. 15, 16,17 18. ﬁb. 13
IGL] 26, 456; 4 Cal., 286, 33

210, 231, 426; TAN

500 31’ Cal 238; 83 -

313, 439; 43 Cal. :
_... 19; Phillips v. Lo ebmary 7.
Bnconn as confining sv. .., 9 C

as to inferior co , 866 8eC. s:m 6 da

= xsc-.i.zss,aox 23 Cal. 403; $3 Cal. 318; EX par
‘ndgmm —assumptiens in support of, see INTENDMENTS, conclu-
&lww far, sec. 1908; afirming, modifying, reversing, etc., see those

aw of the case—2 Cal. 874; 6 Cal. 687: 7 Cal. 592;: 15 Cal. 83; 16 Cal.
%0 Cal. 45, 415; 21 Cal. 4875531 23 Cal. ésa 25 Cal 1.121; 37 Cal. 10, 521
84al 6675 43°Cal. 323, 485; 44 Cal. 494; 47 Cal. 632; 48 Cal' 543,639 51 Cal

5 Bem'jl."ﬁr o.tChambers. 53 Cal. 635, Thompson v. Felton, May 7th,
per Thornton, J

Modifying judgment—sec. 957; 2 Cal. 24, 81; 4 Cal. 125; 6 Cal. 21, 201;

LaLus; 16 cm.m, 17.cal. ¢18; 25 Cal, 187; 26 Cal. 278; 270al 104, 497;

Cal134; 9 C 1. 516; 43 Cal. 136; 45 Cal.562; 46 Cal. 205,

c;i. Cal. 653; Deut . Holbrook, Feb. em 1880  Keliy o

lckmben,reb. 21st, 1880; Hib. 8. & L. Soc. v. Fella, March 25th, 1880.

New trial—effect of decision as to, 7 Cal. 443; 9 Cal. 16; 230&1.549; 28
Gal 363; 41 Cal. 627; 430&1.23.

Opinions—13 Cal. 24. e, 2130, DECISION, DICTUM, REASONS, and
®c.129; Supreme Ct. Bules '19, 21; Const. Cal. art. 6, sec. 17, '

Ovmnng——fonner judgment, 3 Cal. 451; 8 Cal.630; 10 Cal. 282; 15
Cal 607; 42 Cal. 416; Houghton v. Austin, 47 Cal. 667.

Pendency of notion—ns to appeal, sec. 1049,

g below, 21 Cal. 500. And see RECORD, as confining
review. But coutra,see 8 Cal. 525; 25 Cal. 598.

Reasons—See OPINIONS, also sec. 49; in court below, 3 Cal. 466; 10
Cal 178; 39 Cal. 435; 48 Cal. 535.

Presumptions—as to jurisdiction, sec. 33n; as to reguhrlty of pro-
ceedings, 6ee INTENDMENTS.
Record—as confining review, 2 Cal. 132; 5 Cal. 15 Cal. 494; 20 Cal.
R 25 Cal. 145; 30 Cal. 103, 223; 880 698, 45 Cal. 196, 53 Cal. 399,4”0.
®; Conner v. Bludworth, April 26th, 1380,

.Emd-—venty of, see Ixrmunu, also, Hahn v, Kelly, 34 Cal,

Relief—soc. 957.

Remanding—for further proceedings,7 Cal. 417, nca.uxs 28 Cal
M3; 43 Cal. 23; Hib. 8. & L. Soc. v. Fella, March 25th, 1880, =

Remittitar—sec. 968.
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Res adjudicata—sec. 1908; also see LAW OF THE CASE.

Restoring appeal—45 Cal. 18. '

Reversing jundgment—1 Cal. 359, 479; 7 Cal. 443, 47; 9 Cal.16; 10 Cal,

845; 11 Cal. 258; 14 Cal. 248; 15 Cal. 288; 20 Cal. 522; 23 Cal. 478, 549; 28

g;i. 174; 28 Cal. 20; 30 Cal. 462, 488; 48 Cal. 639; 51 Cal. 511.” Also, see Sec.
Review, bill of—12 Cal. 99; 34 Cal. 76; 41 Cal. 320; extent of, gener~

%lby, see RECORD as confining review; on appeal from judgment, sec.

Rules—sec. 129.

Stare decisis—see LAW OF THE CASE; 2 Cal. 374; 5 Cal. 403; 6 Cal.
687; 7 Cal. §92; 21 Cal. 895; 22 C+1. 109, 604; 99 Cal. 222; Hihn v. Curtis, 31
Cal. 400; 89 Cal. 223; 42 Cal. 438; 48 Cal. 493, 623, Contra, see OVERRUL~
ING FORMER JUDGMENT.

Stipulation—sec. 283, note to subd. 1.

§ 54. The concurrence of three Justices of the Supreme
Court is necessary for the issuance of any writ, or the
transaction of any business, except such as can be done
at chambers; provided, that each of the justices shall have
gower to issue writs of habeas co:l'gus to any part of the

tate upon petition by or on behalf of any person held in
actual custody, and may make such writs returnable be-
fore himself or the Supreme Court, or any department, or
judge thereof, or before any Superior Court in the State, or
any judge thereof.

See Const. Cal. art. 6, sec. 4.

Concurrence—sec. 43n.

Business at chambers—sec. 165.

Single justice—40 Cal. 483.

HABEAS CORPUS.

See U. 8. Const. art. 8, Amdts., and Const. Cal. art. 2, secs. 5, 6.

Jurisdiction, as to—secs. 83n, and 51.

Generally—Penal Code, sec. 1473 et seg., sec. 1492 et seg. (also, sec.
lmeuea.); 1Cal. 9, 345; 2 Cal. 429; 5 Cal. 685; 7 Cal. 175,182 19 Cal. 131 ;
22 Cal. 18); '28 Cal, 372; 28 Cal. 2513 31 Cal, 619; 35 Cal. 100; 40 Cal 677; 4
Cal. 29, 212; 42 Cal. 199, 254; 43 Cal. 455; 44 Cal. 32, 581; 46 Cal. 112; 47 Cal.
§05; 49 Cal. 159, 467; 51 Cal. 317, 375; 53 Cal. 410; Ex parte Hung Lin, Jan-
gary 13¢h, 1880; Ex parte Ellis, March 1st, 188); Ex parte Clarke, March
2rd, 1880; Ex parte Cohu, May 19th, 1880; EX parte Kearney, May 27th,

§ 55. All records, books, papers, causes, actions, pro-
ceedings, and appeals lod, e(i, deposited, or pending in the
Supreme Court abolished by the Constitution, are trans-
ferred to the Supreme Court herein provided for, which
has the same power and jurisdiction over them as if they
had been in the first instance lodged, deposited, filed, or
. :hommenced therein, or, in cases of appeal, appealed
ereto.

Const. Cal. art. 22, sec. 3.
People v. Colby, February 19th, 1880,
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§-56. In all cases of apﬁeal transferred to the Supreme
Court, its jlllldgments shall be remitted to the Superior
I Courts of the counties, or cities and counties, from which
ﬂlet:ﬂ)eals were taken reslll)ectively, with the same force
. d effect as if said cases had been appealed to the Su-
: preme Court from such Superior Courts.

See sec. 55, note.
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CHAPTER IV.
SUPERIOR COURTS.

65. Judges and elections.
66. Superior Courts of two or more égdges.
67. Superior Court of the City and County of San Francisco.
68. Terms of office.
69, Computation of years of office.
70. Vacancies.
71. Superior Courts by judges of other counties.
. 'udqes pro tempore.
3essions.
Adjournments.
urisdiction of two kinds,
riginal jurisdiction.
7 iA)ppell/ate Jurisdiction.

. Process.
79. Transfer of books, papers, and actions.

BEEES
°L.I me

8 65., There shall be in each of the organized counties,
or cities and counties of the State, a Superior Court, for
each of which one judge, and for some of which two or
more judges, as hereinafter in subsequent sections spe-
cially provided, shall be elected by the qualified electors
of the county, or city and county, at the general Sta.-
elections next preceding the expiration of the terms of
office of their predecessors respectively; provided, that in
and for the counties of Yuba and Sutter combined, only
one Superior Judge shall be elected, who shall hold the
Superior Courts of both said counties, and in accordance
with such rules for the dispatch of business in both said
counties as he may adopt.

Const. Cal. art. 6, sec. 6.

§ 66. In each of the counties of Alameda, Los Angeles,
Sacramento, San Joaquin, Santa Clara, and Sonoma, there
shall be elected two Judges of the Superior Court; and in .
each of said counties, and in any county, or city and ;
county, other than the city and county of San Francisco, ,
in which there shall be more than one Judge of the Supe- :
rior Court, the judges of such court may hold as many
sessions of said court at the same time as there are judges
thereof, and shall apportion the business among them-
selves as equally as may be.

Const. Cal. art. 6, secs. 6, 7.
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§ 67. In the city and county of San Francisco there
shall be elected twelve Judges of the Superior Court, any
one or more of whom may hold court; and there may be
as many sessions of said court at the same time as there
are judges thereof. The said judges shall choose from
their own number a Presiding Judge, who may at any time
be removed and another chosen in his place, by a vote of
any seven of them. The Presiding Judge shall distribute
the business of the court among the judges thereof, and
prescribe the order of business. The judgments, orders,
and proceedings of snfy session of the Superior Court, held
by any one or more of the judges of said court, shall be
ually effective as if all the judges of said court pre-

ed at such session.
Const. Cal. art. 6, sec. 6.
Jurisdiction—secs. 33x, 75, 16, 77.
Process—sec. 78.
Oo-ordinate jurisdiction—sec. 33s.

§ 68. The term of office of J udges of the Superior
Court shall be six years from and after the tirst Monday
of January next succeeding their election; provided, that
the twelve Judges of the Superior Court elected in the
tity and county of San Francisco at the general State
dection of eighteen hundred and seventy-nine shall have
to classified, or shall so classify themselves, by lot, that
four of them shall go out of office at the end of one year,
iour of them at the end of three years, and four of them
at the end of five years from the first Monday of January,
eighteen hundred and eighty; and the entry of such classi-
fication shall have been, or shall be, made in the minutes
of the court, signed by them, and a duplicate thereof filed
inthe oftfice of the Secretary of State; and provided further,
that all the other Superior Judges elected at the general
State election of eighteen hundred 'and seventy-nine shall
ﬁ) out of office at the end of five years from the first

onday of January, eighteen hundred and eighty.

Const. Cal. art. 6, sec. 6.

§ 69. The years during which a Judge of a Superior
Court is to hold office are to be computed respectively
from and including the first Monday of January of any
one year to and excluding the first Monday of January of
the next succeeding year.

Const. Cal. art. 6, sec. 6. See sec. 41, ante.

8 70. If a vacancy occur in the office of Judge of a
Superior Court, the Governor shall appoint an eligible
person to hold the office until the election and qualifica-

CopE C1v. PROO.—8.,
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tion of a judge to fill the vacancy, which election shall
take place at the next succeeding general election, and
the judge so elected shall hold office for the remainder of
the unexpired term.

Const. Cal. art. 6, sec. 6. See sec. 42, ante.

Eleotion to fill y—11 Cal. 49, 77; 12 Cal. 878; 17 Cal. 11.

§ 71. A Judge of any Buperior Court may hold the
Buperior Court in any county, at the request of the Judge
-or Judges of the Superior Court thereof, and, upon the
request of the Governor, it shall be his duty to do so; and
in cither case the judge holding the court shall have the
.same power as a judge thereof.

Const. Cal. art. 6, sec. 8.

72. Any cause in a Superior Court may be tried by a

Judge pro tempore, who must be a member of the bar ad-
mitted to practice before the Supreme Court, agreed upon
in writing by the parties litigant, or their attorneys of
record, approved by the court, and sworn to try the cause;
and his action in the trial of such cause shall have the
same effect as if he were a judge of such court. A judge
pro tempore shall, before entering upon his duties in any
cause, take and subscribe the following oath or affirma-
tion: “I dosolemnly swear (or affirm, as the case may be)"
that I will support the Constitution of the United States
and the Constitution of the State of California, and that
I will faithfully discharge the duties of the office of audge
pro tempore in the cause wherein — is plaintiff, and ——
is defendant, according to the best of my ability.”

Const. Cal. art. 6, sec. 8.

Admitted—Dbefore Supreme Cuart, must be, see sec. 157.

Agreed npon—see sec. 283, subd. 1.

% 73. The Superior Courts shall be always open, (legal
holidays and non-judicial days excepted) and they shall
hold their sessions at the county seats of the several coun-
ties, or cities and counties, respectively. They shall hold
regular sessions, commencing on the first Mondays of
January, April, July, and October, and special sessions
. at such other times as may be prescribed by the judge or
judges thereof; ﬁrovided. that in the city and county of
San Francisco the Presiding Judge shall prescribe the
times of holding such special sessions.
See Const. Cal. art. 6,sec. 5.
Always open—see same.
Holidays, etc.—see secs. 134, 135.
County seats—8 Cal. 382.
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Sessions—abolition of terms, see ALWAYS OPEN, supra.
‘erms—before Cal. 1879; seo ADJOURNMENT, sec. 33n, als0
sec. 473n and 2 Cal. 582; 3 Cal. 254; 5 Cal. 407; 6 Cal. 21: 8 Cal. 521; 9 Cal.
I7%; 17 Cal 814; 19 Cal. 127; 20 Cal. 628; 21 Cal. 273; 29 Cal. 72, ¢22; 83
Cal. 325; 34 Cal. 80; 35 ; 36 Cal. 288; 37 Cal.249; 40 Cal. 154; 42
(xhhl.'lla?bm; 48 Cal. 90; 50 Cal. 643; Stewart v. Mahoney Mg. Co. Feb.

§ 74. Adjournments from day to day, or from time to
time, are to be construed as recesses in the sessions, and
shall not prevent the court from sitting at any time.

Bee sec. 48.

Recosse: y 'y ) 86C.
Rt c:l.';;:‘t?(t}':l? saro‘gem during, before Const. Cal. 1879, sec

§ 75. The jurisdiction of the Superior Courts is of two

1. Original; and,
2. Appellate.
Beesec. 50, and 33n.
ﬁ0§ 76. The Superior Courts shall have original juriadic-

n:

1. In all cases in equity.

2 In all civil actions in which the subject of litigation is
not capable of pecuniary estimation.

3. In all cases at law which involve the title or posses-
sion of real property, or the legality of any tax, impost,
assessment, toll, or municipal fine, and in all other cases
in which the demand, exclusive of interest or the value of
(lih?l property in controversy, amounts to three hundred

ollars.

4. Of actions of forcible entry and detainer, of proceed-
ings in insolvency, of actions to prevent or abate a nui-
sance, of all matters of probate, of divorce, and for an-
nulment of marriage, and of all such special cases and
proceedings as are not otherwise provided for.

5. In all criminal cases amounting to felony, and cases
of misdemeanor not otherwise provided for. Said courts
shall have the power of naturalization, and to issue pa-
pers therefor. Said courts and their judges, or any of
them, shall have power to issue writs of mandamus, cer-
tiorari, prohibition, (gzé) warranto, and of habeas corpus
on petition by or on behalf of any person in actual cus-
tody, in their respective counties. Injunctions and writs
of grohibition may be issued and served on legal holidays
and non-judicial days.

Const. Cal. art. 6, sec. 5.
Generally—see sec. 33n, and SUPERSEDED COURTS.
Intendments—favoring jurisdiction, sec 53n.
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Foderal jurisdiction—conflict with. see U. 8. COURTS, sec. 33n.
. SUBDIVISION 1. In general—45 Cal. 211, and sec. 33n; also, sec. 580,
ote on speclﬂc and ‘ﬁreventlve relief; further. see 4 366; 5 Cal.
3.7 Cal. , '11 240, 521; 9 Ca ‘ , 614; 10 L 5717; 11 Cal.
”8 13 Cal, 5‘)6 IECa.l. 134 al. 76; B4 C 3 36 ‘Cal. 290 379, 6393
Cal. 211; 47 Cal. 481; 53 Cal l"9 Injnncuon—eec. 5..6eueg. Receiv-
ers—sec. 564 et seq. Foreclosure—sec. 726 et seq. Nuisance—29 Cal.
429; see subd. 4. Quieting title—sec. 738, 739. Partition—sec. 752 et
seg. Alimony—38 Cal. 267; see DIVORCE, subd. 4.
SUBDIVISION 2. Construction of—10 Cal. 249; 31 Cal. 86. Divorce—
and annulment of marriage, see subd. 4.
Sv.mmvxsxox 3. Money demands, ete., 1 Cal. 15; 2 Cal. 156; 4 Cal.
;.5 Cal. 95; 9 Cal. 248; 12 Cal. 280: 14 Cal. 278 lﬁCal. 406; 18 Cal 693; 23
Cal 61, Amount—seé sec. 33n 10 Cal. 249 11 Cal. 280; 18 Cal. 410; 23
Cal. 199; 28 Cal. 181; 34 Cal. 15 Cal. 7 dosrs NO PART 13 Cal. 29;
20 Cal. 90, 174; 23 Cal. 186; 27 Cal. 106; 30 Lal 546. Admlralty—sec. 813 et
‘Cegl. 1 Cal.487 2 Cal. 308' 5 Cal. 268 7 Cal. 408; 8 Cal. 422; 9 Cal. 697;
m ; 42 Cal. 229, 472; 50 Cal. 236 Bankruptcy—in general, sec. ﬁau.
]Ea perty—17 Cal. 67; 31 Cal. 140 339; 38 Cal: 684; 39 Cal. 819; 47 Cal.
nd department contests—44 Cal 351; 47Cal. 461 600;1. 82,211;
bl Cal 3; 52 Cal 93; 563 Cal. 709,711; Chnpmann Qulnn,March 13th, 1880.
Tax, etc.—24 Cal. 61; 28 Cal. 328; 30 Cal. 98; 34 Cal, 28, 580; 42 Cal 35; 43
Cal. 494; ToLL, 18 Cal. 95; 52 Cal. 489; MUNICIPAL F‘lll. 30 Cal. 99, 33
Cal. 212} 36 Cal, 28
SUBDIVISION 4 Porcible entry, etc.—see sec. 113, subd. 1, and 28
Cal.119; 30 Cal. 576; 87 Cal. 162; 43 Cal. 300. Insolvonoy—lZCa.L%l 29
Cal. 416, Nuisance—see SPECIAL PROCEEDINGS, 86C. 52, subd.4;
fore Const. 1879, see 4 Cal. 235, Probate matters~control of, before
Const. Cal. 1879, see SUPERSEDED COURTS.

DIVOROE.
See CIVIL CODE, sec, M, ef seq. .
‘QACdméoMOns—oec 2079; 10 Cal. 527; 13 Cal 87; 25 Cal, 589; 28 Cal. 601 ;
Alimony—5 Cal. 388; 35 Cal. 691; 38 Cal. 267.
Ohildren—custody, etc., 14 Cal. 512; 45 Cal. 399,
Oomglalm4 Cal. 322; 10 Cal. 249; 22 Cal. 635; Haskell v. Haskell,
March 5th,

Defense—10 Cal. 250,

Grounds—9 Cal. 476; 14 Cal 79, 459, 656; 19 Cal. 627; 20 Cal. 431; 22 Cal.
mnmm 3 87 Cal. 864; 42 Cal. 444; ﬂ'askell v.lh.skell March 5tn,

Legitimaoy-—sec. 1963, subd. 81.

Marriage—proof of, sec. 1963, subd. 30; 17 Cal. 598; 47 Cal. 621. .

Property—division of, 10 Cal. 22¢; 22 Cal. 633; 31 Cal. 33; 32 Cal. 493;
33 Cal. 365; 37 Cal. 364; 39 Cal. 161; 47 Cal. 64.

Trial—private, sec. 125.

Relief—sec. 580, 16 Cal. 378; 22 Cal. 633; 33 Cal. 355.

Review—49 Cal. 94,

Annulment of marriage—secs. 80-86.

Special proceedings—See sec. 52, subd. 4.

Special cases—see SPECIAL PROCEEDINGS, and 45 Cal. 199. Also,

¢ SUPERSEDED COURTS, title (,ounty Courts, 6 Cal. 144; 19 Cal. 551;
23 Cal. 144; 31 Cal, 15; 45 Cal. 200; 48 Cal. 72.
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SuBDIVISION 5. Oriminal cases—Felony, see note to sec. 5; before
Coust. Cal. 1879, see 32 Cal. 140; Misdemeanor, 866 Penal Code.uc 17;
Transfer of Cases, 8ec. 79.

Naturalization—5 Cal. 303; 39 Cal. 99,

Quo warranto—see sec. 802.

Other extraordinary writs—see sec. 51s, also, 4 Cal. 185; 7 Cal 113;
3Cal 53; 26 Cal. 372, 383; 30 Cal. 246, 573; 47 Cal. 604; 49 Cal. 465,

Habeas corpus—see sec. 54.

Judicial days—secs. 133 to 135.

SUPERSEDED OOURTS.
Const. Cal. art. 22, sec. 3.
t Courts—1 Cal. 379; 3 Cal. 219, 379, ass.m 4 Cal. 185, 235, 280,
Cal. 52. 117; 7 Cal. 348; 9 Cal. 20, 77, '10 Cll. 483 12’ Lal

37 cm 314 21 cm 2, m..ssa 24 cu 81, 96 491; 26 Cal. 383
cm 1; A 33 Cal. 1 84°C

al. 576; 32 Cal. 414;
I,al.em 36 Lal m, 193'281 557; 33 Cal. 85, 428} 39 Cal. 515 46

: 44 Cal. 121,45 Cal. 200 47 Cal. 7, 109; 48 dm.zs. 70, 85; 49 Cal.
By scar 145; 55 CaL 65 490, 53 Cal 26T,

County Courts—5 Cal. 43, 52, 219; 6 Cal. 70, 143; 9 Cal. 85; 11 Cal. 49;
B Cal. 34, 409; 13 Cal 143; 14 Cal. 180; 15 Cal, 91; 19 Cal. 374, 551; 23 Cal.
14; 2 Cal. 651 ; 27 Cal. 65; 28 Cal. 118; 30 Cal. 573; 31 Cal. 11; 32'Cal. 49;
3 Cal, 414; 35 Cal. 107,213} 36 Cal, 639; 37 Cal. 454; 39 Cal. 98,'570; 40 Cal.
%,642; 41 cm. 129; 42 Cal. 325; 43 Cal. 300 a 45 Cal. 300, 679; 46 Cal.
#; 48 Cal. 70 c’alao,o.(,aim 53 Cal. 4

Frobate Oourts—4 Cal. 310, 362; 5 Cal. 60, 297 432,437; 6 Cal. 621, 652,
®i; 10 Col. 110, 495; 12 Cal. 435; 16 Cal. 520 18 Cal. 478, 499; k) Cal. 184,
&7 20 Cal. 158, 288, 63; 22 Cal. 266; 23 Cal. 415, 427; 24 Cal. 114, 123, 1873

N Cal, 182, 505; 29 Cal. 20; 33 ;34 Cal. 639; 35 Cal. 393, .w 33 Cal.
; 39 Cal. 306; 40 Cal. 456; 41 Cal. 202; 44 Cal. 121; 43 Cal. 366: 49 Cal. 469,
&; 50 Cal. 883; 51 Cal. 148, 431, 435, 63; 53 Cal. 16, 616.

' § 77. The Superior Courts shall have a) dppellate juris-
diction in such cases arising in justices’ and other interior
%oulr;.s in their respective counties as may be prescnbed
y law.
Const. Cal. art. 6, sec. 5; also, sec. 33n, ante.
Appeals to Snperior Courts—see secs. 974-980.

§ 78. The Process of the Superior Courts shall extend
to all parts of the State; provided, that all actions for the
recovery of the possession of, quieting the title to, or for
the enforcement of liens upon real estate, shall be com-
menced in the county in which the real estate, or any part
thereof affected by such action or actions, is situated.

Const. Cal. art. 6, sec. 5.

Process—5 Cal. 117; also, see Political Code, sec. 4175 et seq.; also,
see sec. 17, subd. 9, and secs. 187, 473, 1056, of tins Code.

Bnl property—commencing action; as to place of trial, see secs. 392,

§ 79. All records, books, papers, causes, actions, pro-
ceedings, and appeals lodged deposited, or l})endmg in the
District Court or Courts, County Court, Probate Court,
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Municipal Criminal Court, or Municipal Court of Appeals,
of, in, or for any county, or city and county, of the State,
abolished by the Constitution, are transferred to the Supe-
rior Court of such county, or city and county, which has
the same power and jurisdiction over them as if they had
been in the first instance lodged, deposited, filed, or com-
menced therein, or, in cases of appeal, appealed thereto.

Const. Cal. art. 22, sec. 3.
19??1%53' 55; People v. Colby, Feb. 19th, 1830; Ex parte Toland, March
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CHAPTER V.
JUSTICES' COURTS.

ARTIOLE I. OF JUSTICES’ COURTS IN CITIES AND COUNTIES.
II. OF JUSTICES’ COURTS IN TOWNSHIPS.
III. JUSTICES OF THE PEAOE AND JUSTIOES’ COURTS IN
GENERAL.

ARTICLE L

JUSTIORS’ COURTS IN CITIES AND COUNTIES.

85. Ju astices.

86. Ju

87. 8t

88. Of

89. A

g(ll. % wnsfer of actlons.
92. Ce¢ ts, and other papers.
93. Ji

9. T jurisdiction.

€5. P

9. A

97. 8

98. W jors of others.

§85. There shall be in every city and county of more
than one hundred thousand population a Justices’ Court,
for which five Justices of the Peace shall be elected by
the qualified electors of such city and county, at the
gtgneral State election next preceding the expiration of
tie terms of office of their predecessors. Any one of said
Justices may hold court, and there may be as many ses-
sions of said court at the same time as there are justices
thereof. The said justices shall choose one of their num-
ber to be Presiding Justice, who may at any time be
removed and another appointed in his place by a vote of
3 majority of them; provided, that in case of the tempo-
rary absence or disability of the Presiding Justice, any
one of the other justices, to be designated by the Presid-
ing Justice, may act as Presiding Justice during such
absence or disability.

Const. Cal, art. 6, sec. 11.

Compare thrm&%og}; this article, Consolldation Act, containing act

of March 26th, izing San Francisco Justices’ Court, with
wwendments theroto, o © ’
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8§ 86. The Supervisors of such city and county shall
appoint a Justice’s Clerk, on the written nomination and
recommendation of said justices, or a majority of them,
who shall bold office for two years, and until his succes-
sor is in like manner appointed and qualified. Said Jus-
tices’ Clerk shall take the constitutional oath of office,
and give bond in the sum of ten thousand dollars for the
faithful discharge of the duties of his office, and in the
same manner as is or may be required of other officers of
such city and county. A new or additional bond may be
required by the Supervisors of such city and county, and
in such anmlount as may be fixed by said Supervisors,
whenever they may deem it necessary. The Justices’
Clerk shall have authority to appoint two deputy clerks,
for whose acts he shall be resFon ible on his official bond,
the said deputy clerks to hold oMice during the pleasure
of said Clerk. Said Justices’ Clerk and deputy shall
have authority to administer oaths, and take and certify
affidavits in any action, suit, or proceeding in said Jus-
tices’ Court. .

Olerks generally—see sec. 262.

87. The Sheriff of such city and county shall be ex-
officio an officer of said court, and it shall be his duty to
serve or execute, or cause to be served and executed, each
and every prdcess, writ, or order that may be issued by
said Justice’s Court; provided, that a summons issued
from said court may be served and returned as provided
in section eight hundred and forty-nine of this Code; and
that subpoenas may be issued by the Justices’ Clerk, and
served as provided in section one thousand nine hundred
and eighty-seven and one thousand nine hundred and
eighty-eight of this Code. The said Sheriff may appoint, in

dition to the other deputies allowed by law, three depu-
ties, whose duty it shall be to assist said Sheriff in servin,
and executing the process, writs, and orders of the sai
Justice’s Court. Said deputies shall receive a salary of
one hundred and twenty-five dollars per month each, pay-
able monthly out of the city and county treasury, and out
of the special fee fund, after being first allowed and au-
dited ns other demands are by law required to be audited
and allowed. One of said deputies shall remain in at-
tendance during the sessions of said court, and at such
other times as the said court or the Presiding Justice
thereof may order and direct, for the purpose of attend-
ing to such duties as may be imposed on said Sheriff or
said deputies, as herein provided, or required by law.
The said Sheriff shall be liable on his official bond for the
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faithful performance of all duties required of him or any
of his said deputies.
Sheriff generally—see sec. 262.

§ 88. The Supervisors of such city and county shall
provide, in some convenient locality in the city and

. county, a suitable office or suite of offices for said Presid-

ing Justice, Justices’ Clerk, Deputy Clerk, and Deputy
Sheriff, and offices suitable for holding sessions of said
owurt, and separate from one another, for each of said
Justices of the Peace, together with attendants, furniture,
fuel, lights, and stationery sufficient for the transaction
of business; and if they are not provided, the court may
direct the Sheriff to provide the same, and the expenses
mcurred, certified by the justices to be correct, shall be
1 charge against the city and county treasury, and paid
ot of the general fund thereof. The said Justices, Jus-
tices’ Clerk, and Deputy Clerk shall be in attendance at
their respective offices, for the dispatch of official busi-
lgcslf),c (‘i(ai y, from the hour of eight o’clock A. M. until five
) P. M. .

§89. All actions, suits, and Froceedings in such city
od county whereof Justices of the Peace or Justices’
Courts have jurisdiction, except those cases of concurrent
jrisdiction that may be commenced in some other court,
shall be entitled, ‘‘ In the Justices’ Court of the City and
Connty of ——'’ (inserting the name of the city and
comnty) and commenced and prosecuted in said Justices’
which shall be always open. The original process
shall be returnable, and the parties summoned.required
to appear before the Presiding Justice, or before one of
the other Justices of the Peace, to be designated by the
Presiding Justice, at his office; but all complaints, an-
wers, and other pleadings and Pai)ers, required to be
fled, shall be filed, and a record of all such actions, suits,
ud proceedings made and kept in the Clerk’s office afore-
aid; and the Presiding Justice and each of the other jus-
tices shall have power, jurisdiction, and authority to hear,
try, and determine any action, suit, or proceeding so com-
menced, and which shall have been made returnable be-
fore him, or may be assigned or transferred to him, or any
motion, application, or issue therein, (subject to the con-
stinutiona? right of trial by jury) and to make any neces-
sary and proper orders therein.
Concurrent jurisdiction—see sec. 113.

8 90. In case of sickness or disability or absence of a
Justice of the Peace (on the return of a summons or at
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the time appointed for trial) to whom & cause has been -
assigned, the Presiding Justice shall reassign the cause to
some other justice, who shall proceed with the trial and
disposition of said cause in the same manner as if origin-
ally assigned to him; and if, at any time before the trial
of a cause or matter returnable or pending before any of
said justices, either party shall object to having the cause
or matter tried beforo such justice, on the ground that
such justice is & material witness for either party, or on
tho ground of the interest, prejudice, or bias of such
justice, and such objection be made to a(fpear in the man-
ner prescribed by section eight hundred and thirty-three .
of this Code, the said, justice shall suspend procéed.mﬁz,_
and the Presiding Justice, on motion and production

fore him of the attidavit and proofs, shall order the trans~
fer of the cause or matter for trial before some other jus-
tice, to be designated by him. The Presiding Justice may,
in like manner, assign or transfer any contested motion,
Q) Plication, or issue in law, arising in any cause return-
able or pending before him or any other justice, to some
other justice; and the said justice, to whom any cause,
matter, motion, application, or issue shall be so as afore-
said assigned or transferred, shall have power, jurisdic-
tion, and authority to hear, try, and determine the same
accordingly.

§ 91. All legal process of every kind in actions, suits,
or proceedings in said Justices’ Court, for the issue or ser-
vice of which any fee is or mag be allowed by law, shall
be issued by the said Justices’ Clerk upon the order of the
Presiding’ Justice, or upon the order of one of the Justices
of the Peace, acting as Presiding Justice, as in thisarticle
provided; and the fees for issuance and service of all
such process, and all other fees which are allowed by law
for any official services of justices, justices’ clerks, or
sheriff, shall be exacted and paid in advance into the
hands of said Clerk, and be by him daily, or weekly, or
monthly, as the Supervisors may require, and before his
salary shall be allowed, accounted for in detail, under
oath, and paid into the treasury of such city and count;
as part of the special fee fund thereof; provided, that suc
payment in advance shall not be exacted from parties
who may Erove to the satisfaction of the Presiding Jus-
tice that they have a good cause of action, and that they
are not of sufficient pecuniary ability to pay the le,
fees; and no judgment shall be rendered in any action be-
fore said Justices’ Court, or any of said justices, until the
fees allowed therefor, and all fees for previous services,
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therein, which are destined to be paid into the treasury,
shall bave been paid, except in cases of poor persons, as
hereinbefore provided.

Const. Cal. art. 6, sec. 15.

Fees—change of, 14 Cal. 12; 26 Cal. 18.

§92. Cases which by the provisions of law are re-
qired to be certified to the Superior Court, by reason of
volving the question of title or possession of real prop-
aty, or the legality of any tax, impost, assessment, toll,
@ municipal fine, shall be so certified by the Presiding
Justice and Justices’ Clerk; and for that purpose, if such
question shall arise on the trial, while the case is pending
defore one of the other justices, such justice shall certify
thesame to the Presiding Justice. All abstracts and tran-
wripts of judgments and proceedings in said court, or in
wy of the dockets or registers of or deposited in said
court, shall be given and certified from any of such dock-
és or registers, and signed by the Presiding Justice and
Clerk, and_shall have the same force and effect as ab-
sracts and transcripts of Justices of the Peace in other
ass. Appeals from judgments rendered in said court
sull be taken and periected in the manner prescribed by
aw; bat the notice of apﬁeal, and all the papers required to
befiled to perfect it, shall be tiled with the Justices’ Clerk.
Satements on appeal shall be settled by the justice who
tried the cause. Bureties on appeal, or on any bond, or
udertaking given in any cause or proceeding in said

. cout, when required to justify, may justify before any

one of the justices.
Transfer—to Superior Court, see sec. 838,
Appeals—see sec. 974, ef seg.

93. In a suitable book, strongly bound, the Justices’
Clerk shall keep a permanent record of all actions, pro-
ceedings, and judgments commenced, had, or rendered in
nid Justices’ Court, which book shall be a public record,
and be known asthe *‘ Justices’ Docket,” in which docket
the Clerk shall make the same entries as are provided for
in section nine hundred and eleven of this Code, and
which said docket and entries therein shall have the same
force and effectas is provided by law in reference to dock-
ets of Justices of the Peace. To enable the Clerk to make
nF such docket, each of the justices shall keep minutes
of his proceedings in every ¢ause returnable before or as-
signed or-transferred to him for trial or hearing; and upon
judgment or other disposition of a cause, such justice
shall immediately certify and return the said minutes, to-
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gether with all pleadings and papers in said cause, to the
Clerk’s office, who shall immediately thereupon file the
same and make the proper entries under the title of the
action in the docket aforesaid.

Docket—generally, sec. 911 ef seg.; effect of, sec. 912.

8§ 94. The jurisdiction of the Justices’ Court of such
city and county extends to the limits of the city and
county, and its process may be served in any part thereof.

Jurisdiction—character of, secs. 33n, 925. )

Process—see sec. 8.

§ 95. The Justices’ Court and the Justices of the Peace
of- every such city and county shall be governed in their
proceedings by the provisions of law regulating proceed-
ings before Justices of the Peace, so far as such provis-
ions are not altered or modified in this article, and the
same are or can be made applicable in the several cases
arising before them. The Justices’ Courts of such city
and county shall have power to make rules not inconsis-
with the Constitution and laws for the government of
such Justices’ Court and the officers thereof: but such
rules shall not be in force until thirty days after their
publication; and no rules shall be made imposing an
tax or charge on any legal proceeding, or giving any al-
lowance to any justice or officer for services.

Provisions—applicable, secs. 832-925.

Rules—of courts generally, sec. 129.

§ 96. It shall not be lawful for any Justice of the Peace,
Justices’ Clerk, or Sheriff of any such city and county, or
any of their deputies, to appear or advocate, or in any
manner act as attorney, counsel, or agent for any garty
or person in any cause, or in relation to any demand, ac-
count, or claim pending, or to be sued or prosecuted be-
fore said court or justices, or either of them; nor shall any
person other than an attorney-at-law, duly admitted to
practice in courts of record, be permitted to appear as
attorney or agent for any party in any cause or proceed-
ing before said Justice’s Court, or an{ of said justices,
unless he produce a sufficient power of attorney to that
effect, duly executed and acknowledged before some offi-
cer authorized by law to take acknowledgments of deeds,
which power of attorney, or a copy thereof, duly certified
by one of the justices, (who on inspection of the original,
and being satisfied of its genuineness, shall certify such
copy) shall be filed .among the papers in such cause or
proceeding.

See sec. 171. e
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Justice of the Peace—eligibility, sec. 159.

Judicial officers—disqualifications, secs. 170, 171, 172,
Mini ial officers—g ally, sec. 262,
Attorneys—sec. 275 ef seq. *

© §97. The Justices of the Peace, and Justices’ Clerk,
' and his deputy, shall receive for their official services the
© following salaries, and no other or further compensation,
. payable monthly, out of the city and county treasury,
and out of the special fee fund thereof, after being first
allowed and audited as other similar demands are by law
rquired to be allowed and audited: To the Presiding
Justice, twenty-seven hundred dollars per annum; to the
ather Justices of the Peace and the Justices’ Clerk, each,
tventy-four hundred dollars per annum; to the Depnty of
the Justices’ Clerk, twelve hundred dollars per-annum.

§ 98. The Justices of the Peace elected in any such city
ad county at the general election of eighteen hundred and
seventy-nine, or persons appointed to fill their places, are

successors of the justices of the peace of such city and
county who held office at the time of such election; and
ll records, registers, dockets, books, papers, causes, ac-
tions, and proceedings lodged, deposited, or pending be-
fre the Justices’ Court or any justice of any such cit;
ud county, are transferred to.the Justices’ Court of suc.
dty and county herein provided .for, which shall have
the same power and jurisdiction over them as if they had
been in the first instance lodged, deposited, filed, or com-
umenced therein. . . .
Transfer—see secs. 55, 79.

ARTICLE II.
JUSTIOES’ COURTS IN TOWNSHIPS,

103. Justices’ Courts and justices.

104. Courts, where held.

105. What fust;.ce may hold court for another,
106. Territorial extent of civil jurisdiction.
107. What justices successors of others. .

§ 103. There shall be at least one Justices’ Court in
each of the townships of the State, for which one Justice

. of the Peace shall be elected by the qualified electors of

the township at the general State election next preceding
the expiration of the term of office of his predecessor; pro-

tided, that in any county where in thq opinion of the Board

of Supervisors the public convenience requires it, the said
may, by order, provide that two Justices’ Courts
CobE CIVv. PROO.—8.
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may be established in any township, designating the same
in such order, and in such case one Justice of the Peace
shall be elected in the manner herein provided for each
-of said courts. In ewery city having ten thousand and
not more than twenty thousand inhabitants there shall be
one Justice of the Peace; and in every city having twenty
‘thousand and not more than one hundred thousand in-
habitants, two Justices of the Peace, to be elected in like
manner by the electors of such cities respectively. No

rson shall be eligible to the office of Justice of the

eace in any city having over ten thousand inhabitants
who has not been admitted to practice law in a court of
record; and no Justice of the Peace shall be permitted to
practice law before any other Justice of the Peace in the
«city or county in which he resides, or to have a partner
engaged in the practice of lawin any Justices’ Court in
such city orcounty. EverydJustice of the Peace in any city
having over ten thousand inhabitants shall receive an an-
nual salary of two thousand dollars per annum, and shall
be provided by the city authorities with a sunitable cffice
in which to hold his court. All fees which are by law
chargeable for services rendered by such Justices of the
Peace in the cities aforesaid, shall be by them respectively
collected, and on the first Monday in each month every
such city Justice of the Peace shall make report, under
oath, to the City Treasurer, of the amount of fees so by
him collected, and pay the amount so reported into the
city treasury, to the credit of the general fund thereof.

"Admission to bar—as qualification, secs. 156, 157.

Disabilities—secs. 170, 171, 172, .

? 104. A Justice’s Court may be held at any place
gelected by the justice holding the same, in the townshi
for which he is elected or appointed; and such court shall
be always open for the transaction of business.

Always open—see secs. 47, 73.

105. A Justice of the Peace of any township may
hold the court of any other Justice of the Peace of the
same county, at his request, and while so acting shall be
vested with the power of the justice for whom he so holds
court, in which case the proper entry of the prooeedings
before the attending justice, subscribed by him, shall be
made in the docket of the fustiee for whom he so holds
the court.

See sec. 71.

§ 106. The civil jurisdiction of Justices’ Courts ex-
tends to the limits of the townships in which they are held;
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but mesne and final grocess of any Justices’ Court in a
county may be issued to and served in any part of the
county.

See sec. 94.

§ 107. The Justices of the Peace elected in the town-
ships at the general State election of eighteen hundred
seventy-nine, or persons appointed to fill their places,
are successors of the justices of the peace of the town-
ships, respectively, who held office at the time of such
tlection; and, in.case the townships of any county are
lkereafter changed or altered, the Board of Supervisors of
sch county shall make provision as to what justices
thall be successors of the justices of townships so changed
oraltered.

ARTICLE IIL

ITSTICES OF THE PEACE AND JUSTIOES’ COURTS IN GENERAL.

. Vacancies.
112. Civil jurisdiction,

113. Concurrent jurisdiction.
114. Civil jurisdiction restricted.
115. Criminal jurisdiction.

§110. The term of office of Justices of the Peace shall
betwo years from the first day of January next succeed-
ing their election; provided, that all Justices of the Peace
dected at the general State election of eighteen hundred
and seventy-nine shall go out of office at the end of one
y;u':tfyrom the first day of January, eighteen hundred and
eighty.

§ 110. germn of office.

§ 111. If a vacancy occurs in the office of a Justice of
the Peace, the Board of Supervisors of the county shall
appoint an eligible person to hold the office for the remain-
der of the unexpired term.

* §112. The Justices’ Courts shall have civil jurisdic-
tion :

1. In actions arising on contract for the recovery of
money omnly if the sum claimed, exclusive of interest,
does not amount to three hundred dollars;

2. In actions for damages for injury to the person, or for
taking, detaining, or injuring personal property, or for
injury to real property where no issue is raised by the
verified answer of the defendant involving the title to or
possession of -the same, if the damage claimed do not
amount to three hundred dollars; ' .
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3. In actions to recover the possession of personal prop
erty, if the value of such property does not amount t
three hundred dollars;

4. In actions for a fine, penalty, or forfeiture, mno
amounting to three hundred dollars, given by statute, o1
the ordinance of an incorporated cit{ and county, city, o
town, where no issue is raised by the answer involving
the legality of any tax, impost, assessment, toll, or mu-
nicipal fine;

5. In actions upon bonds or undertakings conditioned
for the payment of money, if the sum claimed does not
amount to three hundred dollars, though the penalty may
exceed that sum; -

6. To take and enter judgment for the recovery of
money on the confession of a defendant, when theamount
confessed, exclusive of interest, does not amount to three
hundred dollars.

Generally—6 Cal. 19; 7 Cal. 244; 8 Cal.77; 9 Cal.85; 11 Cal. 280; 20 Cal.
282; 23 Cal. 86; 29 Cal. 313; 34 Cal. 321; 35 Cal. 269;-47 Cal. 131; 53 Cal. 48.

Limited jurisdiction—sec. 33n; sec. 114; sec. 925; 23 Cal. 402; 33 Cal.
218; 34 Cal. '326; 35 Cal. 273. R

SUBDIVISION 1. Contract—10 Cal. 372, Sum claimed-see no
on AMOUNT, to sec. 76, subd. 8; 5 Cal. 230, 331; 6 Cal. 447; 7 Cal. 104;
Cal. 77; 23 Cal. 61; 29 Cal. 307; 30 Cal. 545; 40 Cal 628. Remitting dame
ages, 6 Cal. 414; 22 Cal. 466.

SUBD1VISION 2. Damages—see sec. 657, subd. 5, note. Personal
property— Water rights, 5 Cal. 445. Real property—title or right of

ossession involved, compare sec. 113, subd. 1; and see secs. 76, subd,
n, and 838; 17 Cal. 67; 38 Cal, 683; 39 Cal. 319; 53 Cal. 23. Verified
salxln&\lvg;—see 8ec. 446 et seq. Issue—see sec. 388. Amount—sec. 16,

SUBDIVISION 3. Replevin—generally, sgcs. 473, 509 et seq., 667.
, SUBDIVISION 4. Legality of tax, etc.—see sec. 76, subd. 3, and
notes; 24 Cal. 61. Forfeiture—statutory, 33 Cal. 212; 36 Cal. 281.
SUBDIVISION 6. Amount confessed—S8 Cal. 77.

. § 113. The Justices’ Courts shall have concurrent
jurisdiction with the Superior Courts within their respect
ive townships: )

1. In actions of forcible entry and detainer, where the
rental value of the property entered upon or unlawfully
detained does not exceed twenty-five dollars per month,
and the whole amount of damages claimed does not ex-
ceed two hundred dollars;

2. In actions to enforce and foreclose liens on personal
property, where neither the amount of the liens nor the
value of the property amounts to three hundred dollars.

Const. Cal. art. 6, sec. 11.

SuBDIVISION 1. Forcible entry and detainems—sec. 1159 e seg.
Formerly—28 Cal. 118; 29 Cal. 662; 37 Cal. 162; 42 Cal. 324; 43 Cal. 304.
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SUBDIVISION 2. Liens—for salaries and wages, secs. 1204, 1208
Costra—before Const. 1879, see 52 Cal. 407.

§ 114. Except as in the last preceding section provided,
the jurisdiction of the Justices’ Courts shall not, in any
ease, trench upon the jurisdiction of the several courts of
rcord of the State, nor extend to any action or proceed-
ing against ships, vessels, or boats, for the recovery of
samen's wages for a voyage performed in whole or in
part without the waters of this State.

Const. Cal. art. 6, sec. 11.

Courts of Record—see sec. 34n.

Restricted jurisdiction—see sec. 112n,

Actions against vessels—sec. 813 ef seq.; sec. 825.

§115. The Justices’ Courts shall have jurisdiction of
the following public offenses committed within the re-
spective counties in which such courts are established:

1. Petit larceny;

2 Assault or battery not charged to have been com-
nitted upon a public officer in the discharge of his duties,
rio have been committed with such intent as to render
the offense a felony; .

3, Breaches of the peace, riots, routs, affrays, commit~
toga willful injury to property, and all misdemeanors
puishable by fine not exceeding five hundred dollars, or
mprisonment not exceeding six months, or by both such
fneand imprisonment. ) :

Criminal jurisdiction—Deserting seamen, 2 Cal. 144, 145. In general,
9Cal.85. Misdemeanor, 53 Cal. 412,
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CHAPTER VI.
POLICE COURTS.
§ 121. Provided for in Political Code.

§ 121. Police Courts are established in incorporate<
cities and counties, cities, and towns, and their organiza
tion, jurisdiction, and powers provided for in the Politica.
Code, part four. .

34 Cal. 520.
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CHAPTER VIIL.

GENERAL PROVISIONS RESPECTING
COURTS OF JUSTICE.

| ARTICLE I. PUBLICITY OF PROOBEDINGS.

! II. INCIDENTAL POWERS AXD DUTIES OF COURTS.

| HOI. JUDICIAL DAYS.

! IV. PROCEEDINGS IN CASE OF ABSENOE OF JUDGE.

V. l’k%nsxoxs RESPEOTING PLACES oF HOLDING

OURTS.
VL. SEALS OF COURTS.

ARTICLE I.
PUBLICITY OF PROCEEDINGS.

124. 8ittings, public.
2 125, Sl&, vl:hen private.

N&m The sittings of every court of justice shall be
lic, except as provided in the next section.
T.8. Const. art. 6, sec. 1, amdts.

”ﬁ 125. In an action for divorce, criminal conversation,
uction, or breach of promise of marriage, the court
may direct the trial of any issue of fact joined therein to
be private, and may exclude all persons except the offi-
s of the court, the parties, their witnesses, and counsel;
provided, that in any cause the court may, in the exercise
' o asound discretion, during the examination of a wit-
ness, exclude any or all other witnesses in the cause.
enerally, sec. 76, subd. 4. on; ret, Politi-
ST v 6 b 4 Testimony Kopt sec
Exclusion of witn 8eC. 2043,

! ARTICLE II.
INCIDENTAL POW:EBB AXD DUTIES OF COURTS.

§ 128. Powers respecting conduct of proceedings.
129. Courts of record may make ruﬁa
130. When rules take effect.

g 128. Every court shall have power:
. To preserve and enforce order in its immediate pres-
ence;
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2. To enforce order in the proceedings before it, or be-
fore a person or gersons empowered to conduct a judicial
investigation under its authority;

3. To provide for the orderly conduct of proceedings be-
fore it, or its officers;

4. To compel obedience to its judgments, orders, and
process, and to the orders of a judge out of court, in an
action or proceeding pending therein;

5. To control in furtherance of justice, the conduct of its
ministerial officers, and of all other persons in any man-
ner connected with a judicial proceeding before it, in
every matter appertaining thereto;

6. To compel the attendance of persons to testify in an
.action or proceeding pending therein, in the cases and
manner provided in this Code:

7. To administer oaths in an action or proceeding pend-
ing therein, and in all other cases where it may be neces-
sary in the exercise of its powers and duties;

8. To amend and control its process and orders so as to
make them conformable to law and justice.

See sec. 177.

COontempt—sec. 1209; also sec. 906 et seq., and 47 Cal. 132; 53 Cal. 204;
Ex parte Cohn, May 19th, 1880.

SUBDIVISION 3. Rules—sec. 129. Judicial officers — incidental
powers, etc., secs. 176-179.

SUBDIVISION 5. People v. Center, March 1st, 1880.

SUBDIVISION 6. Seo sec. 1985 et seq.

SUBDIVISION 7. See secs. 2093-2097.

SUBDIVISION 8. See sec. 473.

§ 129. Every court of record may make rules not in-
consistent with the laws of this State, for its own govern-
ment and the government of its officers; but such rules
shall neither impose any tax or charge upon any le%al
proceeding, nor give any allowance to any officer for
services.

Powers of courts, judges, etc.—see secs. 128, 177.

Rules, generally—in Supreme Court, walver, Pickett v. Wallace,
February 8th, 1880; finality of decision, Reed v. Allison, 5%é)ﬂl 5th, 1880;
%é%ﬂe{%coum,bbal.w&; 6 Cal. 636; 18 Cal. 635; 29 Cal. 556; 31 Cal. 101}

* SUPREME COURT RULES (JAN. 1880).

Admission of attorneys—rule 1; see sec. 275 et seg.

Argument—rule 18; 1 Cal. 197; 6 Cal. 636; 49 Cal. 374; and see BRIEF'S
and POINTS AND AUTHORITIES.

Bank—hearing of causes in, rule 30; rehearing q nerﬂslx, 7 Cal. 333;
11 Cal. 341; 14 , 634 24 Cal. 190; 250:;1.653;30(5«.462; Cal. 581; 43
Cal. 178; 45 Cal. 640; 48 Cal. 157; 5h Cal. 243; 5 Cal. 473
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Briefs—rule 2, subd. 5; no extension of time for, rule 2, subd. 6; gen.
erally, 49 Cal. 683; 50 Cal’ 43; and see POINTS AND AUTHORITIES.

Calendar—mles 15 and 16; 10 Cal. 215; 43 Cal. 38, 43; 45 Cal. 270; 50

Oerﬁncate—as to applicant for license, rule 1; as to TRANSCRIPT,
see that head.

Costs—on appeal, rule 24; 36 Cal. 177; and see secs. 1027, 1031, 1034;
generally, see sec. 1021, et seq.; as to Tmsomr‘r see that head.
Dismissal of ap; al-—When transcript not filed in time, rule 3; see 8
Cal. 300, 347; 25 al 598 5 Cal. 18; 47 Cal. 414; Hill r. Finnigan, .\hrrh
b, 1530 clerk’s certlﬂcate on motion for, rilo 4; sec 43 Cal.27; Fred-
wick r. Tierney, Feb. 3rd. 1880; Pickett v. Wallace, Feb. 8th, 105 'Win-
dre. Hendric! March 3rd ’ 1880 People v. Center, March 31st, 1850
mpies ol.' movlng g pers, rule 4, subd. 3. On other grounds, gcu(-r'\ll\.
e, 954 v. Aliison, April 5th, 1850; moving papers, rule 4,
wbd. "(coples of, subd. 3); when n.ppcal too hte, rule 4, subd. 4. Cer-
Seate of. rule 4, subd. 4. ‘On motion qfre?ondcm, rule 2’; see sec. 455,
ad 45 Cal. 270. B,/ stipulation, rule 26. For molalum (74 requzremenu :
¥ lrmucnpt, rule 6; generally, sec. 53n

Enmmahon—ot applicants for llcense, rule 1. Ny
Fee—for license, rule 1, subd. 2.

Hearing—at instance of either party, rule 25.

Motion—length of notice of, rule 20; for DISMISSAL OF APPEAL,
we that head ; generally, sec. 1003 et :eq

Objection—or exception to record, rule 13; 22 Cal. 42; 26 Cal. 263; 29
(iL 614; 34 Cal. 518; 35 Cal. 127.

Opinions—recorded, rule 19; transmitted to court below, when, rule
2; generally, sec. 53n.

Plper—or document, manner of printing, rule 17; removal of, rule
2; inspection of, rule 27; People v. Center, March 1st, 1880.
Points—and authorities, printed; filing, rule 2, subd. 4; generally, 9
(al 124; 24 Cal. 157, 349; 25 Cal. 87, 28 Cal. 489;'51 Cal. _'.’.’. Martin'v.
8 ? No. 4928, Feb. 7th, 1876, not, reported; elﬁ v. Morgans, Feb,
2&1&1880- Shay v. Lady .Mg.Co.,Feb.llth. 1880; Mix v. Boothe, Feb,

Record—rule 10; diminution of, rule 13; see OBJECTION or Excep-
tiom to Record.

Rehearing—See BANK.

Rejection—of applicant for license, rule 1, subd. 3.

Renewal—of application for license, rule 1, subd. 3.

Settlement—of bill of exceptions, etc., on death or disability of

udge below, rule 29.
-%E“ t of case ying points and authorities, rule 2,

Sabstitution of represanmtive—ot party to appeal, rule 14; see sec.
Ra., DIATE, pendlng appeal.

pt—Ars t, chronological, rule 8. Blank Iea/, rule 6.

Ceﬂvﬁcate, ‘of clerk below, rule 4; of opposing attomo(ely rule 9. Costs,

on failure to certify, rule 5 of prlntlng trauscrlpt an gapers. rule 11.

Criminal causes, time limited for filing, 2, subd. 0w wrltten or

mh*d.rule 5, subd. 2._Error, or defect ln rule 12; eoplev Center,

1st, 1 innigan, March 13th, 1980. lema, none when

rules violated, rule 8- in Criminal_causes, seé that head. Filing and

serving, time limited’ for, rule 2; In ye 15th Av. Exn., Feb. 12th, 18305
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Hill v. Finnigan, March 13th, 1880; Reed v. Allison, April 5th, 1880; ex
tension of time, rule 2, subd. 8; copies for, rule2,subd. 7. Js ', alpha
betical, rule 8. Printed, how, rule 5; mgy be lg clerk, rule 10.  Rules
violation of, see Filing, and Douglas v. Fulda, Feb. 9th, 1880. Serving
time for, see Filing and serving; proof of, rule 2, subd. 2; of copies or
adverse attorney, rule 9. ZTitle, chain of, in tabular form, rule 2, subd. 5;
49 Cal. 193; map or survey, rule 7.

‘Writs—prerogative, application for, rule 28,45 Cal. 243; 47 Cal. 205; 5
Cal. 473; 200 508 590, 515 Bertiorar, lssuance, rule 23; 40 Cat, 483, ¢

ﬁ§ 130. Rules adopted by the Supreme Court shall take
effect sixty days, and rules adopted by Superior Courts,
thirty days after their publication.

ARTICLE IIL
JUDICIAL DAYS.

183. Days on which courts, etc., may be held.
134. Non-judicial days.
135, Appointments on non-fudicial days.

§ 133. Courts of justice may be held and judicial busi-
ness transacted on any day, except as provided in the
next séction.

Oourts—list of, se¢. 33; JURISDICTION OF, sec. 33n.

§ 134. No court shall be open, nor shall any judicial
business be transacted on Sunday, on the first day of
January, on the twenty-second day of February, on the
fourth day of July, on the twenty-tifth day of December,
on a day in which an election is held throughout the
State, or on a day appointed by the President of the
United States, or by the Governor of this State, for a pub-
lic fast, thanksgiving, or holiday, except for the following
purposes:

1. To {zive, upon their request, instructions to a jury
when deliberating on their verdict;

2. To receive a verdict, or discharge a jury;

3. For the exercise of the powers of a magistrate in a
criminal action, or in a proceeding of a criminal nature;
provided, that the Supreme Court shall always be open for
the transaction of business; and provided Jurther, that in-
junctions and writs of prohibition may be issued and
served on any day.

Holidays—secs. 10, 11; also, secs. 12, 13.

COourts always open-—secs. 47, 73.

Injunctions and writs of prohibition—issuance of, sec. 76, subd. 5.

§ 135. If any day mentioned in the last section hap-
pen to be the day appointed for the holding or sitting of a
court, or to which it is adjourned, it shall be deemed ap-
pointed for or adjourned te the next day.
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ARTICLE IV.
PEROCEEDINGS IN CASE OF ABSENCE OF JUDGE.

§ 139. Adjournment for absence of judge.
§ 140. Adjournment till next regular session.

. 3‘1139 If no Judge attend on the day appointed for the
| holding or sitting of a court, or on the day to which it may
have been adjourned, before noon, the Sheriff or Clerk

shall adjourn the same until the next day, at ten o’clock
Lx,and if no J ud%e attend on that day, before noon,
tbe Sheriff or Clerk shall adjourn the same until the fol-
bwving day at the same hour, and so on, from day to day
forone week, unless the Judge, by written order, directs
it to be adjourned to some day certain, fixed in said
~ ader, in which case it shall be so adjourned.

Amival of judge—after noon, 24 Cal. 19,

Non-judicial day—sec. 135.

140. If no Judge attend for one week, and no written
be made, as provided in the last section, the Sheriff
« Clerk shall adjourn the session until the time ap-
winted for the holding of the next regular session.
Prematare adjournment—19 Cal, 644.
Sessions—see sec. 73n.

ARTICLE V.
PROVISIONS RESPECTING PLACES OF HOmeG COUR'I;!-

142. Change in certain cases of place of holding court.
! 143. Parties to a) at place al:;polnud.
144. When She to provide court-rooms, etc.

§ 142. The Judge or judges authorized to hold or preside
atacourt appointed to be held at a particular place in a city
and county, county, city, or town, may, by an order filed
with the city and county or county clerk, and published
a3 he or they may prescribe, direct that the court be held
or continued at any other place in the city and county,
county, city, or town than that appointed, when war,
insurrection, tilence, or other public calamity, or the
danger thereof, or the destruction or danger of the build-
ing appointed for holding the court, may render it neces-

; and may, in the same manner, revoke the order,
:‘X in his or their discretion, appoint another place in
the same city and county, county, city, or town, for hold«
ing the court. . .
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§ 143. When the court is held at a place sﬁfwinted, as
provided in the last section, every person held to appear
at the court must appear at the place so appointed.

8§ 144. If suitable rooms for holding the Superior
Courts and the chambers of the judges of said courts be
not provided in any city and county, or county, by the
Supervisors thereof, together with the attendants, furni-
ture, fuel, lights, and stationery sufficient for the transac~
action of business, the courts, or the Judge or judges
thereof, may direct the Sheriff of the city and county, or
county, to provide such rooms, attendants, furniture,
fuel, lights, and stationery; and the expenses ineurred,
certified by the Judge or judges to be correct, shall be a
charge against the city and county treasury, and paid out
of the'general fund thereof.

ARTICLE VI.
SEALS OF COURTS.

147. What courts shall have seals.
148, Seal of S8upreme Court.
149. Seals of Superior Courts.
150. Seals of Police Courts of cities and counties.
151. Seals, how provided: private seals, when used.
§ 152. Clerk of court to keep seal.
§ 153. Seals of courts, to what documents affixed.

§ 147. Each of the following courts shall have a seal:
1st. The Supreme Court;

2nd. The Superior Courts;

3rd. The Police Court of every city and county.

Seal of court—judicial notice taken of, sec.blg'l.'r. subd. 4; court com-

missioner may provide official seal, sec. 269, subd. 5.

Seals—discussed, sec. 14n; seal not test of court of record, 52 Cal.
224, and see sec. 150.

§ 148. The seal used by the Supreme Court, abolished
by the Constitution, shall be the seal of the Supreme
Court herein provided for; but the said court may direct
the Clerk of the Supreme Court to provide two duplicates
of said seal, each of which shall be considered the same
as and have the same force and effect as the original.

§ 149. The seals of the Superior Courts shall be circu-
lar, not less than one and three-fourths inches in diarne-
ter, and having in the center any word, words, or desy,
adopted by the judges thereof, and the following inscri;
tion surrounding the same: ‘Superior Court, —, Cali-
fornia,”’ inserting the name of the county, or city and
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eounty ; provided, that the seal of any such court, which
. has been adopted previous to the passage of this act,
shall be the seal of such court, until another be adopted.

See Act of March 3lst, 1880, (Statutes 1880, p. 62), validating writs,
. process and certificates issued from Superior Courts before seal pro-

§ 150. The Police Court of every city and county may
we any seal having upon it the inscription,  Police
, —,”’ (inserting the name of the city and county).

151. Courts which have not the necessary seal pro-
ided, or the Judge or judges thereof, shall request the
Supervisors of their respective counties, or cities and
ounties, to provide the same, and in case of their failure
todo so, may order the Sheriff to provide the same, and
the expense thereof shall be a charge against the eounty
or city and county treasury, and lpaid out of the general
fund thereof; and until such seal be provided, the Clerk
of eqcl;&:ourt may use his private seal, whenever a seal is
required.

§ 152. The clerks of the court shall keep the seal
tbereof.

§153. The seal of a court need not be affixed to any
poceeding therein or document, except:

1. To a writ;

2 To the certificate of probate of a will, or of the
appointment of an executor, administrator, or guardian;
3. To the authentication of a copy of a record, or
other proceeding of a court, or of an officer thereof, or of
acopy of a document on file in the office of the Clerk.
Seals, generally—sec. 14, and note.

Copk C1v. PROC.~7.



TITLE II.
.‘ru;licial Officers.

CHAPTER 1. JUDICIAL OFFICERS IN GENERAL. §§ 156-161.
PowERS AND DUTIES OF JUDGES AT CHAM-
BERS. §§ 165-166.
TII. DISQUALIFICATIONS OF JUDGES. §§ 170-1732.
IV. INCIDENTAL POWERS OF Jupr-

AND
CIAL OFFICERS. §§ 176-179.
Us PROVISIONS RESPECTING.

V. MISCELLANEO
?oualg?s AND JUDICIAL OFFICERS. §§

"]
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CHAPTER 1.
JUDICIAL OFFICERS IN GHNHRAL.

ifications of Superior Judges.
dence of Superior Ju
Residence and qualification of Justices of the Peace.
holding Buperior Courts at request of Governor.
ices and judges ineligible to other than judicial office.

g 156 cations of Justices of Supreme Court.

$ L.

§ia.

§168. Ji

JKL J
§156. No person shall be eligible to the office of Chief

a Associate Justice of the Supreme Court, unless he

shill have been a citizen of the United States and a resi-

dent of this State for two years next preceding his election

orappointment, nor unless he shall have been admitted

o practice before the Supreme Court of the State.

Atorney—admitted before Supreme Court: otherwise (before Const.
(i 1879, art. 6, sec. 23), see 32 Cal. 296. .

§157. No person shall be eligible to the office of Judge
of a Superior Court unless he shall have been a citizen of
the United States and a resident of this State for two
E!s next recedinﬁel;is election or appointment, nor un-

he shall have n admitted to practice before the
Supreme Court of the State.
See sec. 156n.

§ 158. Each Judge of a Superior Court shall reside at
the county seat of the count; which such court is held,
or within three miles thereof, and within the county, ex-
eept that in the counties of Yuba and Sutter the Judge
may reside in either of said counties.

§ 159. Every Justice of the Peace shall reside in the
city and county, or townshi%, in which his court is held,
and no person shall be eligible to the office of justice of
the peace unless he shall have been a citizen of the
United States and a resident of the city and county, or
county, in which he is to serve for one year next preced-
ing his election or appointment.

160. If, by reason of sickness, absence, disability, or
other cause, a regular session of the Superior Court can-
not be held in any county by the Judge or judges thereof,
or by a Superior Judge, requested by him or them to hold
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such court, a certificate of that fact shall be transmitted
by the Clerk thereof to the Governor, who may there-
upon request some other Superior Judge to hold such
court; and a Judge so holding a court, at the request of
the Governor, shall be allowed his actual expenses in go-
ing to, returning from, and attending upon the business
of such court, which shall be a charge against the treas-
ury of the county where such court is held, and paid out
of the general fund thereof. .

See sec. 71. .

Under Oonst. Oal. 1849—proper, 1 Cal. 379; 2 Cal. 207.

By consent—28 Cal. 472; 40 Cal. 468.

§ 161. The Justices of the Supreme Court and Judges
of the Superior Courts shall be ineligible to any other
office or public employment than a judicial office or em-
ployment during the term for which they shall have been
elected.

Const. Cal. art. 6, sec. 18.



L POWERS OF JUDGES AT CHAMBERS, §§ 163-8

CHAPTER II.
POWERS OF JUDGEHS AT CHAMBERS.

g 165. Powers of Justices of Supreme Court at chambers,
166. Powers of Superior Judges at chambers,

§165. The Justices of the Supreme Court, or any of
\ém, may, at chambers, grant all orders and writs which
reusnally granted in the first instance upon an ex parte
lppll_cation, except writs of mandamus, certiorari, and
mhibition; and may, in their discretion, hear applica-
s to discharge such orders and writs.

Yesec. 176; also secs. 177,178, 179.

§166. The Judge or Judges of a Superior Court, or
wy of them, may, at chambers, grant all orders and writs
viich are usually granted in the first instance upon an ex
wte application, and may, at chambers, hear and dis-
e of such orders and writs; and may also, at chambers,
m)mt appraisers, receive inventories and accounts to be

, suspend the powers of executors, administrators, or
furdians in the cases allowed by law, grant special let-
s of administration or guardianship, approve claims
ud bonds, and direct the issuance from the court of all
wis and process necessary in the exercise of their
wers in matters of probate.

8¢e sec. 155m.

Hours, etc., for official business—Political Code, sec. 4116.

'P(Vm'er at chambers fenenlly—lo Cal. 344; 17 Cal. 375; 27 Cal. 4913

H w,fgséﬁlzggl. 113; 34 Cal. 931; 36 Cal. 24; 37 Cal. 15} 38 Cal. 439;

Motions for new trials—heard at chambers before change of 1880,
matters—see sec. 1305,
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CHAPTER IIL

DISQUALIFICATIONS OF JUDGES.

170. Disqualifications to sit or act.
i 171. Ce ﬁldges not to practice law.
172. No judicial officer to have partner practicing law.

§ 170. No Justice, Judge, or Justice of the Peace, shall
git or act as such in any action or proceeding:
1. To which he is a party, or in which he is interested;
2. When he is related to either party by consanguinity
or affinity within the third degree, computed according to
the rules of law; )
3. When he has been attorney orf coumsel for either
party in the action or proceeding.
But the provisions of this section shall not apply to the
arrangement of the calendar or the regulation of the
-order of business, nor to the power of transferring the
action or proceeding to some other court.
_ Partiality—remedy for, 24 Cal. 34; 28 Cal. 492.
Disqualification—when none, 12 Cal. 523; 18 Cal. 185; vitiates Judg-
ment, 24 Cal. 76.
Ohange of venue—sec. 397, subd. 4; sec. 398.
SUBDIVISION 1. Party or interested—37 Cal. 190. .
SUBDIVISION 2. Related—third degree, 23 Cal. 593; 24 Cal. 76; rules
of law, Civil Code, secs. 1392, 1393.
SUBDIVISION 3. Judge—acting as attorney, sec. 171.

8§ 171. No justice, or judge of a court of record, or
county clerk, shall practice law in any court of this State,
nor act as attorney, agent, or solicitor in the prosecution

.of any claim or application for lands, pensions, patent
rights, or other proceedings, before any department of
the State or general government, or courts of the United
States, during his continuance in office; nor shall any
justice of the peace practice law before any justice’s
cotlirt in tlgle county in which he resides. [In effect March
14th, 1881

§ 172. No justice, judge, or other elective judicial of-
ficer, or court commissioner, shall have a partner acting
as attorney or counsel in any court of this State.
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CHAPTER IV.

INCIDENTAL POWERS AND DUTIES OF
JUDICIAL OFFICERS.

176. Powers of gﬂ“ out of court.
171. Powers of judicial oficers as to conduct of proceedings.
178. To h for contempt.
179. To acknowledgments and afidavits.

§ 176. A Justice or Judge may exercise out of court all
the powers expressly conferred upon a Justice or Judge,
s contradistinguished from the court.

8ee secs. 165, 166, 179. N

§ 177. Every judicial officer shall have power:

L To preserve and enforce order in his immediate pres-
ence, and in proceedings before him, when he is engaged
in the performance of official duty; .

2. To compel obedience to his lawful orders as provided
in this Code; :

3. To compel the attendance of persons to testify in a

ing before him, in the cases and manner provided
m this Code;

4. To administer oaths to persons in a proceeding pend-
ing before him, and in all other cases where it may be
necessary in the exercise of his powers and duties.

See sec. 128.

8§ 178. For the effectual exercise of the powers con-
ferred by the last section, a judicial officer may panish
for contempt in the cases provided in this Code.

Contempt—generally, sec. 1209; in Justices’ Courts, sec. 906.

8 179. Each of the Justices of the Supreme Court.
and Judges of the Superior Courts, shall have power in
a.n{jgart of the State, and every Justice of the Peace with-
in city and county, or county, and a Judge of a Police
or inferior court within his city and county, city, or town,
to take and certify:

1. The proof and acknowledgment of a conveyance of
real property, or of any other written instrument;
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2. The acknowledgment of satisfaction of a judgme:*

of any court; !
3. An affidavit or deposition to be used in this State.
SUBDIVISION 1. Real property—conveyance of, see sec. 1971.
SUBDIVISION 2. Satisfaction of jud t—sec. 675.

“Sm;nmslon 3. Affidavit—sec. 2009 ef seg. Deposition—sec. 2019
seg. N




|
f
?

I8 MISCELLANEOUS PROVISIONS. 8§ 182-5

CHAPTER V.

MISCELLANEOUS PROVISIONS RESPECT-
ING COURTS AND JUDICIAL OFFICERS.

§182 Snbset}uent applications for orders refused, when prohibited.
{188, Violatlons of preceding section.
{184. Proceedings not affected by vacancy in ofice.
185, Pmceedinfs to be in English language.
Abbreviations and figures. *
181. Means to carry jurisdiction into effect.

§182 If an agplication for an order made to a Judge
ofa court in which the action or proceeding is pending, is
refused in whole or in part, or is granted conditionally, no
subsequent application for the same order shall be made
Wany Court Commissioner, or any other Judge, except of
) T court; but nothing in this section applies to mo-
tions refused for informality in the papers or proceedinpﬁ
tecessary to obtain the order, or to motions refused wit.
liberty to renew the same.

Orders and motions generally—sec. 1003 e seg.

Orders, appealable—sec. 939, subd. 3.

Liberty 1o renew application—44 Cal. 235; 4¢ Cal. 285.

§ 183. A violation of the last section may be punished
wa contem}x))t; and an order made contrary thereto may
berevoked by the Judge or Commissioner who made it, or
Vacated by a Judge of the court in which the action or
broceeding is pending.

Penalty for violation—see secs. 906, 1209.

Ex parte order—vacating or modifying, sec. 937.

§ 184. No proceeding in any court of justice, in an
action or special proceeding pending therein, shall be af-
fected by a vacancy in the office of all or any of the
judges thereof.

Vacancy—secs: 42, 70.

§ 185. Every written 1-oceedin111 in a court of justice
inthis State shall be in the English language, and judi-
cial proceedings shall be conducted, preserved, and pub-
lished in no other. .

Words and phrases—interpretation of, secs. 16, 7.
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§ 186. Such abbreviations as are in common use may
be used, and numbers may be expressed by figures or
numerals in the customary manner.

See sec. 185n.

§ 187. When jurisdiction is, by the Constitution or this
Code, or by any other statute, conferred on a court ox
judicial ofticer, all the means necessary to carry it into
effect are also given; and in the exercise of this jurisdic-
tion, if the course of proceeding be not specifically pointed
out by this Code or the statute, any suitable process or
mode of ?roceeding may be adopted which may appear
most conformable to the spirit of this Code.

Stipunlation enforcing—53 Cal. 630,

Process—authority over, 48 Cal. 133.

Suitable mode of proceeding--adopted, 50 Cal. 539, 544.



TITLE III

Persons Specially Invested with Powers
! of a Judicial Nature.

Chap. L Jomoms. §§ 190-254.
II. Courr CoMMISSIONERS. §§ 258, 259

[83]



CHAPTER 1.
JURORS.

ARTIOLE I. JURORS IN GENERAL.
II. QUALIFICATIONS AND EXEMPTIONRS OF JURORS.
¥ SELECTING AND RETURNING JURORS FOR
COURTS OF RECORD.
IV. OF DRAWING JURORS FOR COURTS OF RECORD.
V. OF SUMMONING JURORS FOR COURTS OF RECORD.
VI. OF SUMMONING JURORS FOR COURTS NOT OF REC-

ORD.
VII. OF SUMMONING JURORS OF INQUEST.
VIII. OBEDIENCE TO SUMMONS, HOW ENFOROED.
OF IMPANNELING GRAND JURIES.
or ]IiMPANNELmG TRIAL JURIES IN COURTS OF
ECORD.
XI. Op IﬁmANNELmo TRIAL JURIES IN COURTS NOT OP
EOCORD.
XII. OF IMPANNELING JURIES OF INQUEST.
ARTICLE 1.

JURORS IN GENERAL.

190. J\ﬁy defined.
191. Different kinds of juries.
192, Grand jury define

194. Number of a trial jury.
195. Jury of inquest defined.

*8§ 190. A jury is a body of men temporarily selected
from the citizens of a particular district, and invested
with power to present or indict a person for a public of-
fense, or to try a question of fact.

Jurors—qualifications and exemptions, secs. 198-202; selecting and
summoning, secs. 204-238; impanneling, secs. 241-254.

§ 191. Juries are of three kinds:

1. Grand juries;

2. Trial juries;

3. Juries of inquest.

§ 192. A grand jury is a body of men, nineteen in
number, returned in pursuance of law, from the citizens
of a county, or city and county, before a court of compe-
tent jurisdiction, and sworn to inquire of public offense
committed or triable within the county, or city and ¢ounty.

Grand jury, impanneling —secs. 241-242. How often drawn—
Const. Cal. art. 1, sec. 8. .
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§ 193. A trial jury is a body of men returned from the
citizens of a particular district before a court~or officer of
competent jurisdiction, and sworn to try and determine,
by verdict, a question of fact.

Trial by jury—secs. 600-619.

Verdict—when need not be unanimous, Const. Cal. art.1,sec. 7. See
also, sec. 618.

194. A tria‘}ujury shall consist of twelve men; pro-
vided, that in civil actions and cases of misdemeanor, it
may consist of twelve, or of any number less than twelve,
upon which the parties may agree in open court.

Less than twelve—Const. Cal. art. 1, sec. 7; and see 18 Cal. 410,

§ 195. A jury of inquest is a body of men summoned
from the citizens of a particular district before the SherifT,
Corolf:er, or other ministerial officer, to inquire of partic-
ular facts.

ARTICLE IL
QUALIVICATIONS AND EXEMPTIONS OF JU‘BDBA;

198. Who competent to act as juror.
199. Who not com Bt to act as juror.
200. Who exempt from jury duty.

g.?.ox. ‘Who may be excased.
202. Afidavit of claim to exemption.

? 198. A person is competent to act as juror if he be:
. A citizen of the United States of the age of twenty-
one years, who shall have been a resident of the State one

ear, and of the county, or city and county, ninety days

ore being selected and returned;

2. In possession of his natural faculties, and of ordi-
nary intelligence, and not decrepit;

3. Possessed of sufficient knowledge of the English lan-
guage;

4. Assessed on the last assessment-roll of the county, or
city and county, on property belonging to him.

SUBDIVISION 1. Aliens—not competent, 17 Cal. 322; 61 Cal. 59).

Residence, generally—see Const. Cal. art. 2, sec. 4, art, 20, sec. 12;

Political Code, sec. 62; 4 Cal. 175; 6 Cal. 410; 7 Cal. 91; 15 Cal. 48; 26 Cal.
2; 31 Cal. 261, 650.

Elector—juror formerly had to be—3 Cal. 108,
. SUBDIVISION 3. 32Cal 40.
SUBDIVISION 4. 34 Cal. 672,

? 199. A person is not competent to act as a juror:
. Who does not possess the qualifications prescribed
by the preceding section; or,

. CoDE C1V. PROC.—8.
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2. Who has been convicted of malfeasance in office, 01
any felony or other high crime.

" 200]1 % A person is exempt from liability to act as a juror
e be:

1. A judicial, civil, or military officer of the United
States, or of this State;

2. A é)erson holding a county, city and county, or town-
ship office;

3. An attorney-at-law;

4. A minister of the gos;i)el, or a priest of any denomina-
tion, following his profession;

5. A teacher in a university, college, academy, or school;

6. A practicing physician, or druggist, actually engage«i
in the business of dispensing medicines;

7. An officer, keeper, or attendant of an alms-house,
hospital, asylum, or other charitable institution;

8. Engaged in the performance of duty as officer or at-
tendant of the State Prison, or of a county jail;

9. Employed on board of a vessel navigating the waters
of this State; .

10. An express agent, mail«carrier, superintendent, em-
ployé, or operator of a telegraph line doing & gg-meml tele-
grfaiph business in the State, or keeper of a public ferry or
toll-gate. .

lf.gAn active member of the National Guard of Cali-
fornia, or an active member of a fire department of any
city and county, city, town, or village in this State, or an
exempt member of a duly organized fire company who
hl?d become exempt from jury duty before the passage of
this act;

‘.fi. A superintendent, engineer, or conductor on a rail-
road; or,

13." A person drawn as a juror in any court of record in
this State, upon a regular panel, who has served as such
within a year; but this exemption shall not extend to a
person who is summoned as a juror for the trial of a par-
ticular case.

Exemption—how claimed, sec. 202.

SUBDIVISION 11—-Exempt fireman—Political Code, secs. 3339, 3340.

§ 201. A juror shall not be excused by a court for
slight or trivial cause, or for hardship or inconvenience to
his business, but only when material injury or destruc-
tion to his property, or of property intrusted to him,
is threatened, or when his own health, or the sick-
ng:s or death of a-member of his family, requires his
absence.
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§ 202. If a person, exempt from liability to act as a
juror, as provided in section two hundred, be summoned
as a juror, he may make and transmis his affidavit to the
! clerk of the court for which he is summoned, stating his
office, occupation, or employment; and such atfidavit shall
be delivered by the Clerk to the Judge of the court where
the name of such person is called, and if suficient in sub-
stance, shall be received as an excuse for non-attendance
in perron. The affidavit shall then be filed by the Clerk.

ARTICLE III.
OF SELECTING AND RETURNING JURORS.

.
204. Jury lists, by whom and when to be made.
205. How selection shall be made.

206. Lists to contain how many names.

208. Lists to be placed with Clerk.

209. Duty of Clerk; jury boxes.

210. Regular jurors fo serve one year.

211. Jurors to be drawn from boxes.

r §

e vnovn

§ 204. In the month of Januaryin each year it shall be
the duty of the Superior Court in ‘each of the counties of
this State to make an order designating the estimated
mumber of grand jurors, and also the numbher of trial ju-
nors, that will, in the opinion of said court, be required for
the transaction of the business of the court, and the trial
of causes therein, during the ensuing year; and immedi-
ately after said order shall be made, the boatd of super-
visors shall select, as provided in the next section, a list
of persons to serve as grand jurors, and also a list of per-
sons to serve as trial-jurors, in the Superior Court of said
county, during the ensuing year, or until new lists of ju-
rors shall be provided. In cities and counties having over
one hundred thousand inhabitants, such selection shall
be made by the judges of the Superior Court, or amajority
of them if all do not attend. [In effect Jan. 1st, 1882 |

§ 205. They shall proceed to select and list the grand
jurors required by said order of the Superior Court, and
then select and list the trial jurors required by said order.
Said selections and listings ghall be made of persous suit-
able and competent to serve as jurors, who are assessed
on the last précedinﬁ assessment roll of such county, or
city and county; and in making such selections they shall
take the names of such ouly as are not exempt from serv-
ing, who are in possession of their natural faculties, and
not infirm or decrepit: of fair charactey and approved in-
tegrity, and of sound judgment [In effect Jan. 1st, 1882.]
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§ 206. The list of jurors, to be made as provided in
the precedinﬁ section, shall contain the number of per-
sons which shall have been designated by the court in its
order. The names for such lists shall be selected from
the different wards or townships of the respective coun-
ties, in proportion to the number of inhabitants therein,
as nearly as the same can be estilnated by the persons
making said lists; and said lists shall be kept separate
and distinct one from the other. [In effect Jan. 1st, 1882.]

§ 208. Certified lists of the persons so selected to
serve as grand jurors and as trial jurors shall at once be
Elaced in possession of thie county clerk. [Approved

farch 7th, 1881; to take effect July 1st, 1882.] :

%209. On receiving such lists, the county clerk shall
file the same in his office, and write down the names con-
tained thereon on separate Pieces of paper, of the same
size and appearance, and fold each piece 8o as to conceal
the name thereon. He shall deposit the pieces of paper
having on them the names of the persons selected to
serve as grand jurors in a box, to be called the ‘‘grand
jury box”; and those having on them the names of the-
persons selected to serve as trial jurors, in a box to be
called the ‘“ trial jury box.”” [In effect July 1st, 1882. |

§ 210. The persons whose names are so returned shall
be known as regular jurors, and shall serve for one year,
and until other persons are selected and returned.

§ 211. The names of persous drawn for grand jurors
shall be drawn from the ‘‘grand jury box,” and the names
of persons for trial jurors shall be drawn from the ‘trial
jury box’’; and if, at the end of the. year, there shall be
the names of persons in either of the said jury boxes who
may not have n drawn during the {ear to serve, and
have not served as jurors, the names of such persons may
be placed on the list of jurors drawn for the succeeding
year. |In effect Jan. 1st, 1882.]

ARTICLE IV.
OF DRAWING JURORS FOR COURTS OF RECORD.

214, Order of e or judges for drawing of jury.
215. Sherift tojgg%otmlzd.g g of Jury
219. Drawing, how cenducted.

220. Preservation of ballots drawn.

§ 214. Whemzer the business of the Superior Court
shall require the dttendance of a trial jury for the trial of
criminal cases. or where a trial jury shall have been de-
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manded in any caunse or causes at issud in said court, and
 mo jury is in attendance, the court may make an order di-
| recting a trial jury to be drawn, and summoned to attend
before said court. Such order shall specify the number of
jurors to be drawn, and the time at which the jurors are
required to attend. And the court may direct that such
tauses, either criminal or civil, in which a jury may be
rquired, or in which a jury may have been demanded,
be continued and tixed for trial when a jury shall be in
attendance.

Soperior Courts—secs. 65-79.

§ 215. Immediately upon the order mentioned in the
meceding section being made, the clerk shall, in the pres-
exce of the court, proceed to draw the jurors from the
“wial jury box.”” [In effect Jan. 1st, 1882.]

109 219. The clerk must conduct said drawing as fol-
WS :

1. He must shake the box containing the names of the
trial jurors, so as to mix the slips of paper upon which
sich names are written, as well as possible; he must then
tnw from said box as many slips of paper as are ordered
by the court.

2 A minute_  of the drawing shall be entered in the
minutes of the court, which must show the name on each
tlip of paper so drawn from said jury box.

3. If the name of any person is drawn from said box

- who is deceased or insane, or who may have permanently
rmoved from the county, or who is exempt from jury
service, and the fact shall be made to agpear to the satis-
faction of the court, the’ name of such person shall be
omitted from the list, and the slip of paper having such
name on it shall be destroyed, and another juror drawn
in his place, and the fact shall be entered upon the min-
utes of the court. The same proceeding shall be had as
often as may be necessary, until the whole number of
jarors required be drawn. After the drawing shall be
completed, the clerk shall make a copy of the list of
names of the persons so drawn, and certify the same. In
his certificate he shall state the date of the order and of
the drawing, and the number of the jurors drawn, and the
time when and the place where such jurors are required
to appear. Such certificate and list shall be delivered to
the sheriff for service. [In effect Jan. 1st, 1882.]

§ 220. After a drawing of persons to serve as jurors,
the clerk shall preserve the ballots ¢gawn, and at the
close of the session or sessions for which the drawing was
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had, he shall replace in the proper box from which the;
were taken all ballots which have on themm the names o
persons who did not serve as jurors for the session or ses
sions aforesaid, and who are not exempt or incompetent

ARTICLE V.
, Or SUMMONING JURORS FOR COURTS OF Rnbonb.

228. Of drawingand rors to attend forthwith.
227. Of summoning jurors to complete a panel.
§ 228. Compensation of elisor.

§ 225. The Sheriff, as soon as he receives the list o1
lists of jurors drawn, shall summon the persons named
therein to attend the court at the opening of the regulax
session thereof, or at such session or time as the court may
order, by giving personal notice to that effect tc each of
them, or by leaving a written notice to that effect at his
place of residence, with some person of proper age, and
shall return the list to the court at the opening of the reg-
ular session thereof, or at such session or time as the ju-
rors may be ordered to attend, specifying the names of
those who were summoned, and the manner in which each
person was notified.

Objection to juror—name not on venire, 9 Cal. 537.

Return—time for, is directory merely, 4 Cal. 275.

§ 226. Whenever jurors are not drawn or summoned
to attend dny court of record or session thereof, or a suf-
ficient number of jurors fail to appear, such court may
order a sufficient number to be forthwith drawn and sum-
moned to attend the court, or it may, by an order entered
in its minutes, direct the Sheriff, or an elisor chosen by
the court, forthwith to summon so many good and lawful
men of the county, or city and county, to serve as jurors,
as may be l:-:guired, and in either case such jurors must
be summo! in the manner provided in the preceding
section.

Special jury—¢ Cal. 218; 43 Cal. 344; 46 Cal. 47; 47 Cal. §3,134; People
¢. Ah Chung, May 22nd, 1880,

Elisor—14 Cal. 123.

§ 227. When there are not competent jurors. enough
present to form a panel the court may direct the Sheriff,
or an elisor chosen by the court, to summon a sufticient
number of persons having the qualitications of jurors to
complete the paug) from the body of the county, or city
and county, and not from the bystanders; and the Sheriff

g 225. 8herift to suammon jurors, how.
ing ju
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or elisor shall summon the number 8o ordered accordingly
and return the names to the court.

§ 228. An elisor who shall, by arder of a court of
record, suminon gersons to serve as jurors, shall be enti-
tled to a reasonable compensation for his services, which
must be fixed by the court and paid out of the county or
ity and county treasury, and out of the general fund

! thereof. .

ARTICLE VL
. O SUMMONING JURORS FOR COURTS NOT OF REOCORD

9 230. Jurors for Justices’ or Police Courts.
231. How to be summoned.
232. Officer’s return.

§ 230. 'When jurors are required in any of the Justices’
Courts, or in any Police or other inferior court, they shall,
upon the order of the Justice, or any one of the justices
where there is more than one, or of the Judge thereof, be
ummoned by the Sheriff, constable, marshal, or police-
mn of the jurisdiction.

§ 231. Suach jurors must be summoned from the per-
w13 competent to serve as jurors, residents of the city
ad county, township, city, or. town in which such court
kas jurisdiction, by notifying them orally that they are
simmoned, and of the time and place at which their at-

. tendance is required.

§ 232. The ofticer summoning such jurors shall, at the

i time fixed in the order for their appearance, return it to
‘ mw with a list of the persons smnmoned indorsed
n. -

ARTICLE VIL
OF SUMMONING JURIES OF INQUEST.
§ 235. How to be summoned.

235. Juries of inquest shall be summoned by the
cer before whom the proceedings in which they are to
sit are to be had, or by any Sheriff, constable, or police-
man, from the persons competent to serve as jurors, resi-
dent of the county, or city and county, by notifying them
orally that they are so summoned, and of the time and
place at which their attendance is required.
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ARTICLE VIIL. ]
OBEDIENCE TO SUMMONS, HOW EXFOROED. "

§ 238. Attachment and fine.

§ 238. Anf juror summoned, who willfully and withs
out reasonable excuse fails to attend, may be attached
and compelled to attend; and the court may also impose
a fine not exceeding fifty dollars, upon which execution
may issue. If the juror was not personally served, the
fine must not be imposed until upon an order to show
i:lal;:g an opportunity has been offered the juror to be
eard.

ARTICLE IX.
OF IMPANNELING GRAND JURIES.

241. Grand jury, when to be impanneled.
242. How constituted.
§ 243. Manner of impanneling prescribed in Penal Code.

§ 241. Every Superior Court, whenever in the opinion
of the court the public interest must require it, may
make and file with the county clerk an order directing a
jury to be drawn, and designating the number, which, in
case of a grand jury, shall not be less than twenty-five
nor more than thirty. In all counties having less than
three Superior Court judges, there shall be one grand jury
drawn and impanneled in each year; and in all counties
having three or more Superior Court judges, there shall
be two grand juries drawn and impanneled in each year.
Such order must designate the time at which the drawing
will take place. The names of such jurors shall be
drawn, the list of names certified and summoned, as pro-
vided for drawing and summoning trial jurors; and the
names of any persons drawn, who may not be impanneled
upon the grand jury, may be again placed in the grand
jury box. [In effect Jan. 1st, 1882.]

Const. Cal. art. 1, sec. 8.

§ 242. When, of the persons summoned as grand jurors
and not excused, nineteen are I!)resent, they shall consti-
tute the grand jury. If more than nineteen of such per-
gons are present, the Clerk shall write their names on sep-
arate ballots, which he must fold so that the names can-
not be seen, place them in a box, and draw out nineteen
of them, and the persons whose names are on the ballots
8o drawn shall constitute the grand jury. If less than
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pineteen of such persons are present, the panel may be
filled as provided in section two hundred and twenty-six
of this Code. And whenever, of the persons summoned
to complete a grand jury, more shall attend than are re-
a:i’md, the requisite number shall be obtained by writing

names of those summoned and not excused on ballots,
‘depositing them in a box, and drawing as above provided.

Special grand jury—47 Cal. 135.

§ 243. Thereafter such proceedings shall be had in im-
moneling the grand jury as are prescribed in part two of
te Penal Code.

. BePenal Code, secs. 894-901.

; N ARTICLE X.

07 INPANNELING TRIAL JURIES IN COURTS OF RECORD.

§ 246. Clerk to call list of jurors summoned.
§ 247. Manner of impanneling prescribed in part two.

§246. At the opening of court on the day trial jurors

| lave been summoned to appear, the Clerk shall call the

mmes of those summoned, and the court may then hear

| tie excuses of jurors summoned. The Clerk shall then

wite the names of the ljurors present and not excused

mon separate slips or ballots of paper, and fold such slips

wthat the names are concealed, and there, in the pres-

ace of the court, deposit the slips or ballots in a box,

viich must be k?t gealed or locked until ordered by the
wurt to be opened.

|

| §247. Whenever thereafter a civil action is called by
thecourt for trial, and a jury is required, such proceedings

I thill be had in impanneling the trial jury as are prescribed

' npart two of this Code. If the action be a criminal
we, the jury sball be impanneled as prescribed in the

. henal Code.

| Civil action—see secs. 600-604.

! Criminal case—see Penal Code, secs. 1055-1088.

ARTICLE XL
07 INPANNELING TRIAL JURIES IN COURTS NOT OF RECORD.

250. Prooeedln}s in formin, .
2 251. Manner o. lmpmneun%.j“ry

§ 250. At the time apgointed for a jury trial in Jus-
tices’, Police or other inferior courts, the list of jurors
summoned must be called, and the names of those at-
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tending and not excused must be written upon separs
slips of paper, folded so as to conceal the names, &i
placed in a box, from which the trial jury must be draw

§ 251. Thereafter, if the action is a criminal one, t.
jury must be impanneled as provided in the Penal Cod
if a civil one, as provided in part two of this Code.

See sec. 247.

ARTICLE XIIL

OF IMPANNELING JURIES OF INQUEST.
§'254. Manner of impanneling.

§ 254. The manner of impannel'u:ﬁ &uries of inquest i
prescribed in the provisions of the erent codes relal
ing to such inquests, co
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CHAPTER IIL
COURT COMMISSIONERS.

2 258. Appointment and qualifications.
259. Powers of Court Commissioners.

$258. The Superior Court of every city and county in

| feState may appoint six commissioners, to be designated

| ach as ““ Court Commissioners >’ of such city and county;

| ud the Superior Court of every other county in the State

! myappoint one commissioner, to be designated as “Court

issioner”’ of such county. Such commissioners

 sall be citizens of the United States,and residents of the

. ety and county, or county, in which they are appointed,

| gnd‘l];o]d offices during the pleasure of the courts appoint-
gthem.

Const. Call. art. 6, sec. 14.

§259. Every Court Commissioner shall have power:

L To hear and determine ex parte motions for orders

®d writs, except orders or writs of injunction in the Su-
ior Court of the county, or city and county, for which
is appointed; provided, that he shall have power to

bear and determine such motions only in the absence or

inahilit¥ to act of the Judge or Judges of the Superior

Court of the county, or city and county;

2 To take proof and report his conclusions thereon as

hanf matter of fact other than an issue of factraised by
! the pleadings, upon which information is required by the
tourt; but any party to the proceedings may except to
wch report within five days after written notice that the
tame has been filed, and may argue his exceptions before

6 court on giving notice of motion for that purpose;

3. To take and approve bonds and undertakings when-
ever the same may be required in actions or proceedings
insuch Superior Courts, and to examine the sureties there-
on when an exception has becen taken to their sufficiency,
and to administer oaths and affirmations, and take affida--
vits and depositions in any action or proceeding in any of
the courts of this State, or in any matter or groceedin
Whatever, and to take acknowledgments and proof o

mortgages, and other instruments requiring proof
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or acknowledgment for any purpose under the laws ol
this State;

4. To charge and collect the same fees for the perform-
ance of official acts as are now or may hereafter be al
lowed by law to notaries public in this State for like ser
vices; provided, that this subdivision shall not apply to
any services of such commissioner, the compensation for
which is expressly fixed by law;

5. To provide an official seal, upon which must be en-
graved the words ‘“ Court Commissioner’’ and the name
of the county, or city and county, in which said commis-
sioner resides;

6. To authenticate with his official seal his official acts.
m{:}:‘n{m powers—persons having, order enforced before, sec. 128,

SUBDIVISION 1. Ex parte matters—sec. 166. Injunction—before
codes, 28 Cal. 497. Extensions of time—before codes, $7 Cal. 338.

SUBDIVISION 2. Reference—Harris v. 8. F. 8. R. Co. 41 Cal. 404;
generally, sec. 638 et seq.

SUBDIVISION 3. Sureties on undertakings—see sec. 1057. Oa!
—see sec. 128, subd. 7; sec. 177, subd, 4. Other acts—Bee sec. 179, sul
1, 3, and notes.

SUBDIVISION 4. Fees—Const. Cal. art. 6, sec. 15.

SUBDIVISION 5. Seals—discussed, sec. 14s.



TITLE IV.
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CouRT, §§ 265, 266.
III. PHONOGRAPHIO Rnon‘nms, §§ 268-266.
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.

CHAPTER 1.
OF MINISTERIAL OFFICERS GENERALL"
262. Election, powers, and dhtles, ‘where prescribed.

§ 262, The modesand times of election, terms, power
and duties of the Attorney-General, Clerk of the &
greme Court, Reporter of the Decisions of the Sugn

ourt, clerks, sheriffs, and coroners, are prescribed
Political and Penal Codes. :

Ministerial officers in general—-see Const. Cal. art. 6, sec. 14; r

cal Code, secs. sgé’loso loalblow. 4112 to 4114. m 4115 to 4193, 424

1itical
4206, 4, 4315 mz, o, 8608, 1567, 4Cal.
6 Cal. 92; 16 Cal. 68 éaLlss,ascu,'m acéanbz 158, 28
Re dacmmu—of Supreme Court, Const. Cal. an.c,sec.l
Polt caxcoae,ms 767, 768, T11 et seq.

’
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| CHAPTER IL

ARIES AND BAILIFFS OF THHEH 80U-
PREME COURT.

§ 285. Appointment.
§ 266. Tenure of office, and duties.

$265. The Justices of the Supreme Court may appoint

tmsecrotaries and two bailiffs, who shall be ¢ tizenl of

e United States and of this State.

266. The secretaries and bailiffs shall hold their
at the pleasure of the justices, and shall perform

txh duties as may be required of them by the court or

ay justice thereof.
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CHAPTER IIIL
PHONOGRAPHIC REPORTERS.

268. Phonographic reporters for Supreme Court, where provided f¢

269, Phonogrgpalc reporters for Superior Courts, their appointmez
and dutfes.

g 270. guallﬂcatlons and test of competency.

271. Attention to duties; reporters pro tempore.

272. Oath of office.

273. Reports prima facie correct statements.

274. Fees.

§ 268. Phonographic reporters for the Supreme Cow
are provided for in part three of the Political -Code.
8ee Political Code, secs. 739, 769, 770.

§ 269. The Judge or Judges of any Superior Court i
the State may appoint a competent phonographic Reportei
or as many such reporters as there are judges, to be know,;
as official Reporter or reporters of such court, and to holi
oftice during the pleasure of the Judge or judges appoini
ing them. Such Reporter, or any one of them, wher
“there are two or more, shall, at the request of either part;
or of the court in a civil action or proceeding, and on ¢
order of the court, the District Attorney, or the attorne}
for defendant in a criminal action or proceeding, takt
down in short-hand all the testimony, the objection:
made, the rulings of the court, the exceptions taken, an{
oral instructions given, and if directed by the court, oi
requested by either party, shall, within such reasonable
time after the trial of such case as the court may desi
nate, write out the same in plain, legible long-hand, an
verify and file it with the Clerk of the Court in which the
case was tried.

Code amendments—before Const. 1879, sec. 49 Cal. 353,

Failure to file—effect of, 49 Cal. 263.

270. No person shall be appointed to the position of
ofticial Reporter of any court in this State, except upon
satisfactory evidence of good moral character, and with-
out being first examined as to his comg)etency by at least
three members of the bar practicing in said court, such
members to be designated by the Ju ﬁe or judges of said
court. The committee of members of the bar so desig:
nated shall, upon the request of the Judge or judges
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uid conrt, examine any person as to his qualifications
whom said Judge or judges may wish to appoint as official
: ; and no person shall be appointed to such i-
ton upon whose qualifications such committee shall not
lave reported favorably. The test of competency before
such committee shall be as follows: The Farty examined
mst write in the presence of said committee at the rate
€t least one hundred and fifty words per minute, for
fre consecutive minutes, upon matter not previously
witten by or known to him, immediately read the same
Wk to the committee, and transcribe the same into long-
; writing, plainly and with accuracy. If he pass such
i satisfactorily, the committee shall furnish him with
dvitten certificate of that fact, signed by atleast a ma-
ity of the members of the committee, which certificate
sl be filed among the records of the court.

§ 2T1. The official Reporter of any Superior Court
wall attend to the duties of his office in person, except
excused for good and sufficient reason by order of
| Seeourt, which order shall be entered upon the minutes
| dthe court, Employment in his professional capacity
tievhere shall not be deemed a good and sufficient rea-
wii such excuse. When the official Reporter of any
o has been excused in the manner provided in this
| Mion, the court may appoint an official Reporter pro
more, who shall perform the same duties and receive
lame oongensation during the term of his employ-
Mt as the official Reporter.

§272. The official Reporter of any court, or official
Eporter ipro tempore, shall, before entering upon the du-
:&Off h: ﬂ? oftice, take and subscribe the constitutional

of office.

§273. The report of the official Reporter, or official
Beporter pro tempore, of any court, duly appointed and
Wom, when written out in long-hand writing, and certi-

a8 being a correct transcript of the testimony and
Moceedings in the case, shall be, prima sacie, a correct
Matement of such testimony and proceedings.
a8 evidence—43 Cal. 176; People v. Lee Fat, April §th, 1880,

§274. The official Reporter shall receive, as compen-
n for his services in civil actions and proceedings,
7 Wking notes, a sum, to be fixed by the court, or a
uge thereof, not exceeding ten dollars per day, and for
Scription, a sum, to be In like manner fixed, not ex-
ing twenty cents per hundred words; provided, that
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when said Reporter performs services in taking notes
more than one cause on the same day, the court or Juad
thereof shall apportion the per diem allowed betweenn. ¢
several actions or proceedings in which such notes =
taken. The short-hand notes so taken shall, imme:
ately after the cause.is submitted, be filed with the Clex
but for the purpose of writing out said notes, the ¥
Porter may withdraw the same for a reasonable tinx
The Reporter’s fees for taking notes in civil cases shall *
paid by the party in whose favor judgment is rendere
and shall be taxed up by the Clerk of the court as cos
against the Earty against whom judgment is rendere
In case of the failure of a jury to agree, the plaint
must pay the Reporter's fees for time employed, and £
transcription ordered by plaintiff, which have accrued t
to the time of the discha.rge of the jury. In cases whe
a‘transcrift has been ordered by the court, the fees £
transcription must be paid by the respective parties -
the action, in equal proportions, or by such of them ar
in such proportions as the court, in its discretion, ms
order; and no verdict or judgment shall be entered u
except the court shall otherwise order, until the R
rter’s fees are paid, or a sum equivalent thereto depo
ted with the Clerk of the court therefor. In no cat
shall a transcript be paid for, unless ordered either by tt
laintiff or defendant, or by the court; nor shall th
Reporter be re%uired in any civil case to transcribe h
notes until the fees therefor be tendered him, or a sufl
cient amount to cover the same be deposited in court fc
that purpose. The Party ordering the Reporter to trarx
scribe any portion of the testimony or proceedings mus
pay the fees of the Reporter theretor. In criminal cases
when the testimony has been taken down or transcribe
upon the order of the court, the fees of the Reporte
shall be certitied by the court, and paid out of the treas
ury of the county, or city and county, in which the cas
is tried, upon the order of the court.



TITLE V.”

Persons Specially Invested with Minis.
terial Powers Relating to Courts of

Justice.

(iaPTER I. ATTORNEYS AND COUNSELLORS AT LaAw, §§
275-299.

IL OTHER 1;1::&01:5 INVESTED WITH SUCH Pow=

KRS,

[103]
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CHAPTER L
ATTORNEYS AND COUNSELLORS AT LAW

215. W 0rneys.
211, Ce Ucense.

281. Pe wut license.

suspension.

299,

§ 275. Any citizen or person resident of this State, who
has bona fide declared his or her intention to become a
citizen in the manner required by law, of the age of
twenty-one years, of good moral character, and who pos-
sesses the necessary qualifications of learning and abil-
ity, is entitled to admission as attorney and counsellor in
all the courts of this State. All persons are attorneys of
the Supreme Court who were on the first day of January,
eighteen hundred and eighty, entitled to practice in-the
court superseded thereby.

Declaration of intentton—22 Cal. 85.
‘Women as law students—Foltz v. Hoge, December 20th, 1879,
Admission of attorneys—see sections following this.

Judges must be licensed attorneys—secs. 156, 157.

Judicial and ministerial officers—not to practice, see Political
Code, sec. 4121; also, secs. 171, 172, ante.

Generally—3 Cal. 108; 8 Cal. 570; 15 Cal. 387; 20 Cal. 427; 22 Cal 288:
24 Cal. 241; 31 Cal. 11; 33 Cal. 425; 35 Cal. 534.
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§ 276. Every applicant for admission as an attorney
and counsellor must produce satisfactory testimonials of
moral character, and undergo a strict examination
open court as to his qualifications by the Justices of the
Bupreme Court, or by the justices sitting and holding one
of the departments thereof; provided, that the several Su-
perior Courts of this State may admit applicants to prac-
tice as attorneys and counsellors in their respective courts,
but not elsewhere, upon strict examination in open court,
and not otherwise, and upon satisfactory testimonials of
good moral character.
Examination of candidates—sec. 129; Supreme Ct. rule 1.

§ 277. If, upon examination, he is found qualified, the
Sipreme Court, or department thereof before which he
#examined, shall admit him as an attorney and coun-
selior in all the courts of this State, and shall direct an
oder to be entered to that effect upon its records, and
that a certificate of such record be given to him by the
Clerk of the court, which certificate shall be his license.
Expulsion—Dby lower court, 1 Cal. 190; but see sec. 287.

§ 278. Every person, on his admission, must take an
ath to support the Constitution of the United States and
the Constitution of the State of California, and to faith-
fully discharge the duties of an attorney and counsellor at
law to the best of his knowledge and ability. A certifi-
ate of such oath must be indorsed upon the license,

2Cal 329; 24 Cal. 244.

sec. 282.

§ 279. Every citizen of the United States, or person
rsident of this State, who has, bona fide, declared his
intention to become a citizen in the manner required by
law, who has been admitted to Practice law in the highest
court of a sister State, or of a foreign country, where the
common law of England constitutes the basis of jurispru-
dence, may be admitted to practice in the courts of this

, upon the production of his or her license, and sat-
isfactory evidence of good moral character; but the court
may examine the applicant as to his or her qualifications.

Porsonal appearance—necessary, 44 Cal. 554.

“State” and ¢ United States”—defined, sec. 17, subd. 7.

§ 280. Every Clerk shall keep a roll of attorneys and
counsellors admitted to practice by the court of which he
is clerk, which roll must be signed by the person admit~
ted before he receives his license.

Attorneys of the Supreme Court—sec. 275,
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281. If any person shall practice law in any co
except a Justice’s Court or Police Court, without hawvi
received a license as attorney and counsellor, he shall
guilty of a contempt of court.

Contempt—sec. 1203 et seg.
Justices’ Qourt practitl s—sec. 96. 4

v
? 282. It is the duty of an attorney and counsellor: j

. To support the Constitution and laws of the Unitd
States and of this State;

2. To maintain the respect due to the courts of jus
tice and judicial officers;

3. To counsel or maintain such actions, proc
or defenses only as appear to him legal or just, except
the defense of a person charged with a public offense;

4. To employ, for the purpose of maintaining the
causes confided to him, such means only as are consistent
with truth, and never seek to mislead the judge or any
judicial officer by an artifice or false statement of fact or

w;

5. To maintain inviolate the confidence, and at every
peril to himself, to preserve the secrets of his client;

6. To abstain from all offensive personality, and to
advance no fact prejudicial to the honor or reputation of*
a party or witness, unless re(huired by the justice of the
cause with which he is charged;

7. Not to encourage either the commencement or the
continuance of an action or proceeding from any corrupt
motive of passion or interest;

8, Never to reject, for any consideration personal to
himself, the cause of the defenseless or the oppressed.

Compensation—sec. 1621; 1 Cal, 331; 2 Cal. 507; 3 Cal. 108; 5 Cal. 435;
8 Cal. 56; 8 Cal. 306; 11 Cal. §3; 13 Cal. 840; 17 Cal.'6l; 41 Cal. 423; 45 Cul.

5 .74
Liability—3 Cal. 108; 13 Cal. 203; 22 Cal. 200; 33 Cal. 425; 50 Cal. 121.
SUBDIVISION 1. Oath—sec. 278. .

SUBDIVISION 3. Offender, public—defense of. See Penal Code,
sec. 987; see also, subd. 8.

SUBDIVIBIONS 3, 7—41 Cal. 423; 45 Cal. 564; 48 Cal. 74; 50 Cal. 485; 53
Cal. 372; Walker v. Felt, March 2ind, 1880,

SUBDIVISION 5—5 Cal. 450; 15 Cal. 887; 23 Cal. 331; 29 Cal. 47; 83 Cal.
425; 34 Cal. 610; 36 Cal. 489; 40 Cal. 284; 53 Cal. 372,

SUBDIVISION 8-17 Cal. 61; 49 Cal. 158,

? 283. Anattorney and counsellor shall have authority :
-1. To bind his client in any of the steps of an action or
proceeding by lis agreement filed with the Clerk, or en-
tered upon the minutes of the court, and not otherwise;
2, To receive money claimed by his client in an action
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or proceeding during the pendency thereof, or after judg-
mens, unless a revocation of his authority is filed, and
n the payment thereof, and not otherwise, to dis-
m the claim or acknowiedge satisfaction of the judg-

| ment.

Anthority—] ed, 13 Cal. 200; 17 Cal. 431; 21 Cal, 51; 23 Cal. 649;
Cal. 19§; A 1 683; 44 :

» 31 Cal. 128, 165; 35Cal. 540; $9°Cal. Cal, 284; 48 Cal. 592
extent of, see subds.’| and 2, and 28’ Cal. 133; 3] Cal. 17; 85 Cal. 463; 43
QL 148; € Cal. 485; ¢4 Cal. 204; 45 Cal. 72; 53 bal. 372, 663, 735; aiso, sec.

SU DIVISION 1. 8t Iy,  Cal. 277; 10 Cal. 216,217;
Lo 377485515 CaL 3 §; 19 Cal 126; 20 Cal. 172, 680; 23
26 Cal. 319; 29C 1. 17,148, 398; 33 Cal. 556; 37 Cal. 23,158
633; 43 Cal. 478 10, 246; 47 Cal. 164; 48 Cal. 131, 154; 49
Mo Tk B SR I
£ . 003 o ; ’
A %Gal, 238. Admissfons and con-
% b 1. 213; 2 Cal 92; 3 Cal. 185; 5 Cal. 80;
2775 11 ¢ ~=1. 191:"16 Cal. 567; 22 Cal. 456, 63;
.. 3al. 4675 3 184, 284; 45 Cal.60; 49 Cal. 340}

F SCal 306, 4 447; 53 ( n v. Bureka A.'S. Co. Feb

Brd, 18%0; Cc niff v. Ka

SUBDIVISION 2. Compromise—50 CIL 43; 83 Cal. 28.
Hatisfaction—entry of, sec. 675; 48 Cal. 632.

§ 284. The attorney in an action or special proceeding
my be changed at any time before or after judgment or
final determination, as follows:

1. Upon consent of both client and attorney, filed with
the Clerk, or entered upon the minutes;

2. Upon the order of the court, upon the application of
tither client or attorney, after notice from one to the

16 Cal. 496; 33 Cal. 208.
SUBDIVISION 2. Associating attorney—&3 Cal 221.

§ 285. When an attorney is changed, as provided in
the last section, written notice of the change and of the
substitution of a new attorney, or of the a({)pearance of
theﬁarty in person, must be given to the adverse party.
Until then he must recognize the former attorney.

Anorn'q of record—6 Cal. 55; 18 Cal. 436; Commissioners v. Young-
er, 29 Cal. 149;

33 Cal. 2083 53 Cal. 221; McDonald v. McConky, Feb. ¢
1880; Preston'v. Eureka-A. 8. Co. Feb. 23rd, 1880, o '

§ 286. When an attorney dies, or is removed or sus-
pended, or ceases to act as such, a party to an action, for
whom he was acting as attorney, must, before any further
proceedings are against him, be required by the ad-
verse party, by written notice, to appoint another attor-
ney or to appear in person.
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§ 287. An attorney and counsellor may be removed or
suspended by the Supreme Court, or any department
thereof, or by any Superior Court of the State, for either
of the following causes, arising after his admission to
practice: :

1. His conviction of a felony or misdemeanor involving
moral turpitude, in which case the record of conviction
shall be conclusive evidence;

2. Willful disobedience or violation of an order of the
court requiring him to do or forbear an act connected
with, or in the course of his profession, which he ought in
good faith to do or forbear, and any violation of thé oath
mﬁen by him, or of his duties as such attorney and coun-
sellor;

3. Corruptly or willfully and without authority appear-
ing as attorney for a party to an action or proceeding;

4, Lending his name to be used as attorney and coun-
se%{or by another person who is not an attorney and coun-
sellor.

In all cases where an attorney is removed or suspended
by a Superior Court, the judgment or order of removal or
%usp:}nsmn may be reviewed on appeal by the Supreme

ourt.

Restoration—1 Cal. 143, 190; 16 Cal. 435.

Infamous—not to be adjudged, 20 Cal. 427.

§ 288. In case of the conviction of an attorney or
counsellor of a felony or misdemeanor, involving moral
turpitude, the Clerk of the court in which such convic-
tion is had shall, within thirty days thereafter, transmit
to t.l;e Supreme Court a certified copy of the record of con-
viction.

§ 289. The proceedings to remove or suspend an attor-
ney and counsellor, under the first subdivision of section
two hundred and eighty-seven, must be taken by the
court on the receipt of a certified copy of the record of
conviction. The proceedings under the second, third, or
fourth subdivisions of section two hundred and eighty-
seven may be taken by the court for the matters within
its kﬁowledge, or may be taken upon the information of
another.

§ 290. If the proceedings are upon the information of
another, the accusation must be in writing.

§ 291. The accusation must state the matters ch
and be verified by the oath of some person to the .effect
that the charges therein contained are true.
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§ 292 ?(fon receiving the accusation, the court shall

make an order requiring the accused to appear and an-

swer it at a specified time, and shall cause a copy of the

order and of the accusation to be served upon the accused

at least five days before the day appointed in the order.
Notice to accused—! Cal. 151.

i § 2938. The accused must appear at the time appointed
| mthe order and answer the accusations, unless for suf.
. teient cause the court assign another day for that pur-
mse. If he do not appear, the court may proceed and
determine the accusation in his absence.

294. The accused may answer to the accusation
ither by objecting to its sufficiency or denying it.

§ 295. If he object to the suficiency of the accusation,
the objection must be in writing, but need not be in any
specific form, it being suflicient if it gresents intelligibly
the grounds of the o iection. If he deny the accusation,
the denial may be oral and without oath, and must be en-
tred upon the minutes.

§ 296. If an objection to the sufficiency of the ac 'usa-
tn be not sustained, the accused must answer within
sch time as may be designated by the court.

§297. If the accused plead guilty, or refuse to answer
the accusation, the court shall J)toceed to judgment of re-~
moval or suspension. If he deny the matters charged,
the court shall, at such time as it may appoint, proceed
wtry the accusation.

§ 298. The court may, in its discretion, order a refer-
ence to a committee to take depositions in the matter.

‘ %299 Upon conviction, in cases arising under the first

subdivision of section two hundred and eighty-seven, the
jdgment of the court must be that the name of the party
sha]l be stricken from the roll of attorneys and counsel-
' lors of the court, and that he be precluded from practicing

as such attorney or counsellor in all the courts of this
" State; and upon conviction in cases under the other sub-
divisions of that section, the judgment of the court may
be according to the gravity of the offense charged: de-
privation of the right to practice as attorney or counsellor
n the courts of this State permanently, or for a limited
period.

Cobk C1v. PROC.—10.
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‘ CHAPTER II.

‘OTHER PERSONS INVESTED WITH SUCH
POWERS.

§ 304. Receivers, executors, administrators, and guardians.

304. The appointment, powers, and duties of re-
-celvers, executors, administrators, and guardians, are
provided for and prescribed in parts two and three of
this Code.

Receivers—secs. 564-569.
B s and admini secs. 1349-1440, 1581-1591; also, secs.
1612-1653, and 1726-1743.
Guardians—secs. 1747-1809.
SEcC. 2. All acts and parts of acts in conflict with the
provisions of this act are hereby repealed.
SEC. 3. This act shall take effect immediately.
—— ——, President of the Senate.
—— ——, Speaker of the Assembly.
Approved, —, A. D. 1880. —— —, Governor.
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TITLE I.
Of the Form of Civil Actions.

§ 307. One form of civil action only.
§ 303. Parties to actions, how designated.
§ 309. Special issues not made by pleadings, how tried.

§ 307. There is in this State but one form of civil ac-
tions for the enforcement or protection of private rights
and the redress or prevention of private wrongs.

See sec. 421; 1 Cal. 167; 2 Cal. 463: 3 Cal. 196, 453; 4 Cal. 6; 5 Cal. 43; 12
Cal. 143; 15 Cal. 220; 18 Cal. 221; 17 Cal. 487; 18 Cal. 126; 19 Cal. 476; 21
Cal. 129; 24 Cal. 458; 26 Cal. 11; 31°Cal. 158; 38 Cal. 519.

§ 308. In such action, the party complaining is known
as the plaintiff, and the adverse party as the defendant.

§ 309. A question of fact not put in issue by the plead-
ings may be tried by a jury, upon an order for the trial,
stating distinctly and plainly the question of fact to be
trie(l;I and such order is the only authority necessary for
a trial.

Equity cases—issues in, sec. 592.
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TITLE II.
Of the Time of Commencing Actions.

 (eap. I. The time of commencing actions in general.

II. The time of commencing actions for the recov-
ery of real property. §§ 315-328.
II. The time of commencing actions other than for
the recovery of rea iroperty. §§ 335-345.
IV. General provisions as to the time of commenc-
ing actions, §§ 350-362.

CHAPTER L
HE TIME OF COMMBENCING ACTIONS IN
GENERAL.’
§ 312. G t of civil actl

§312. Civil actions can only be ¢ommenced within
e periods prescribed in this title, after the cause of ac-
tim shall have accrued, excegt where, in special cases, a
tferent limitation is prescribed by statute,
leo&e of statute—secs. 318, 360; 7 Cal. 427; 18 Cal. 483; 29 Cal. 44; 35
QLEH; 42 Cal. 493; 45 Cal. 51; 46 Cal. 661; 47 Cal. 573; Grant v. Burr,
darch 12th, 1880.

Periods—See LIMITATIONS GENERALLY, infra.

C of acti secs. 350 et seq., 405.

Accruing of cause of action—Generally, 6 Cal. 53, 430, 617; 7 Cal.

i 12 Cal. 482; 13 Cal. 540; 14 Cal. 134; 18 Cal, 378; 19 Cal. 85;'20 Cal.
Cal. s 27 Cal. 57, 119, 214, 37%

A al, 149 1. 635; ; . 360;
; 41 Cal. 111, 484, 686; 42 'Cal. 159; 43 Cal. 204; 47 Cal. 579; 50 Cal.
; 51 Cal. 215, 573; 52 Cal. 42;- Wolf v, Marsh, , 1880
touth », n, March Srd, 1880: & ion of statute, 38 Cal. 21,
;49 Cal. 314: Equsty, stale demands, 7 C:iﬂ’l; 40 Cal. 547; 41 Cal. 351;
e L a C  L To. gecgunty oo ni B
sec. H N H . 743 ¢ . H H
HCal. B1; 47 Cal. 154t Fraud or mistake, sec. 3:18, subd. 4.

LIMITATIONS GENERALLY.

Absence from State—sec. 351, and note. Account—current, seo su-
Accraing of cause of action—see supra. Acknowledgment—
Inwriting, sec. 360.  Action~commencement of,8ee supra; word con-
#trued, sec. 363. Adverse possession—sec. 321n. Alien enemy—sec.

7
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354. Assault—sec. 340, subd. 3. Bank deposits—sec. 348. Battery-
gec. 340, subd. 3. Olaim. estate of decedent, secs. 1493, 1499.
Oodes—as affecting—see REPEALS. Oontract—seé OBLIGATION.
Corporation—foreign, sec. 351n; municipal, sec. 340, subd. 5. County—
sec. 342. Death—secs. 339, subd, 3, 353; descent on, sec. 327. Dectee—
see JUDGMENT. Demands—Stale, sée EQUITY; recii)h
Depositaries—see ENTRUSTED PROPERTY. ty—sees 328,
352,357,358. Entry—sec. 320. Entrusted property—see supra. Equity
—Sl:ale demands, see supra. Estate—see CLAIM. Foreign liability—
sec. 361; corporation, 8ec. 35ln. Fraud or mistake — see supra.
Granteé—from State, sec. 316, Imprisonment—false, sec. 340, subd.
3; as DISABILITY, see that head. Inclosure—sec. 323n. Injury—to
} rsonalty, sec. subd. 3; canslng death, sec. 3392, and subd. 3.
nsanity—see DISABILITY, also 27 Instrument, written—
Occu; c[ , under, secs. 322, 323 otherwlse secs 324, 325. Obligation or
Iuab:f ity, founded upon, sec. 83’1 not so ronnded sec. 339, subd. 1; cxe-
cuted out of State ounded upon; sec. 339, and subd. 1.’ Jud gment—
action on, sec. 33n cy under and otherwise, secs. 322 to
%. CLiabllity—based onwE ting, and otherwise, 331n, 33%n; statutory,
sec. 338n, and subd. 1; of sheriff, ete., sec.smand subd. 2. Inbel—sec
340,8ubd. 3. Mexican grants—sec. 318n. Mis provi
sec. 350 et seg. Mob or riot—sec. 340, subd. 5. Mortgages—Foreclos-
ure.ls Cal. 482; 21 Cal. 495; 22 Cal. 100, 631; 23 Cal. 16, 143; 24 Cal. 403; 25
Gal. 4 Awai 141, 161; 2% Cal. 146 33 Cal. [21; 34 Cal. 149,
40 Cal Cal. 493; 43 Cal, 185 el o Hartor Marah 1ot 1880
Rehempuon,secs mad,zscu. 24 Cal. 403; 33 Cal. 92; 34 Cal. 365; 40
New promise—see Aom«owx.nmum'r Obligation—writ-
ten, sec. 337n; verbal, sec. 339n. Officer—see SHERIFF, and seo 341
Patent—or grant, void, sec. 317. Payment—part, sec. 360n. Penalty—
or forfeiture, smtutory,sec 340, subds. 1 and 2. Periods—secs. 315, 318,
21,326, 337 and note,smandnote,SSB,leandnote. Pleading—mode of,
sec. 458; also, 3, 462; 17 Cal. 569; 25 Cal. 82; 27 Cal.
274; 28 Cal. 107,‘ 300&1.6 3508.] 122 45 Cal. 128 46 Cal. T1; 47 Cal. 201;
1) ¢al. 301; 50 Gal, 525; and further, see éenerau% 12 Cal. au 18" Cal.
) Cal.83; % Cal. 5115 22 Cal. 457; 29 Cal. S
$3'Cad. 191, 0b- 36 G, 16 38 Cal. 335; 4 b.zu,mcai. 54; 5%
Cal. 257, 2b necessary to ma&e defense avaﬂnble, 8¢6 WAIVER OF
STATUTE. Pones on—adyverse, see that h constructlve, sec.
$23n; of tenan 326. Predecessor—sec. slén Profits—action
about, sec. 319; for mesne, sec. 336, subd. 2. Promissory note—sec.
331n. Pnbuo—squares, sec. 318n; statute against, sec. 315n. Real p-
erty—sec. 315 et seq. Renewal—of confract, sec. 360n. Rents—or
profits, sec. 319. Repeals—secs. 9, 18,362. Reprosontaﬂven—sec. 353n.
Reward—sec. 337n. Scope of statute. supra. Sed sec.
340, subd. 3. Sheriff—sec. 339n, and subd. 2; sec. 340, subd.4. Slander—
sec. 340, subd. 8. State—sec.w, geopla of, sec. 315; also, see secs. 339,
snbd. 1; 340, subds. 1 and 2 s—other, llm]tatlonsln, sec. 361;
and see U. 8. Govnmmmvr. ‘Statute—actlon upon, secs. 338, subd. |,
and 340, subds. 1 and 2 tute of Limitations—in general, 6 Cal. 33
430; 7Cal 1; 8 Cal. M9 10 Cal. 305; 16 Cal. 93; 21 Cal. 421, 495; 27 Cnl
145, 278; 35 Cal. 634; 36 Cal. 180; scope of, suspension of, walver of, see
those h Stoch—eec. 34ln, subd. 2. nsponsion of statuto—
5enerally, see AOCRUING OF CAUSE OF Ao'nox, m H absenre,
isability, death, see those heads ‘War, sec. 354; , sec. 355; 1
junction, sec. 356; statuto: bition, sec. overy, umll
secs. 338, subd. 4; 859, l.'m. ax—se ure for, sec. !mn, and subd. 1
Title—by oocupancg or _prescription, secs. 3157, 324n; real action aris-
ing out of, sec. 3l spass upon realty—sec. 338s, and subd. 2.
Trust, trustees—see EXTRUSTED PROPERTY, supra. U.S. Govern-
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wum%am. 51; 46 Cal.661; 47 Cal.570. Van Ness
Ordinance—sec. 3la. aiver of statute—unless pleaded, sec. 434; 3
Cal. 469; 14 Cal. 540; 19 Cal. 476; 23 Cal. 16, ploade® i

CHAPTER 1II

; THE TIME OF COMMENCING ACTIONS FOR
THE RECOVERY OF REAL PROPEHRTY.

? 315. When the people will not sue.

3l6. When action cannot be brought by grantee from the State.

§317. When actions by the people or their grantees are to be brought
within five years.

§38. Sefzin within five years, when necessary in action for real prop-

erty.

§29. Buch seizin, when necessary in action or defense arising out of
title to or rents of real property. ing

{3. Entry on real estate.

§2l. Possession, when presumed. Occupation deemed under legal
title, unless adverse.

(18 Oecgpulgﬁ ‘gnder written instrument or judgment, when

J11l

ee! verse,

{22 What constitutes adverse possession under written instrument
or judgment. .

§2. Premises actually occupied under claim of title deemed to be
held adversely. B

{3%5. What constitutes adverse possession under claim of title not

n.
1%. Relation of landlord-and tenant, as affecting adverse posses-

sion.
¥. Right of ion not affected by descent cast.
‘ﬂ. Certain dm“ excluded tromyclme to commence actions.

§ 315. The people of this State will not sue any person
i or in respect to any real property, or the issues or
mofits thereof, by reason of the right or title of the peo-
ple to the saine, unless—

1. Such right or title shall have accrued within ten
years before any action or other proceeding for the same
is commenced; or,

2. The le, or those from whom they claim, shall
lave received the rents and profits of such real property,
orof some part thereof, within the space of ten years.
People as party—to suit, generally, sec. 36in.

Title by occupancy—Civil Code, sec. 1007.

blic—statute does not run inst, 18 Cal. 619; 24 Cal. 257; 40 Cal.
4; 53 Cal. 437. See also, U. 8. GOVERNMENT, under LIMITATIONS
GENERALLY, 86C. 312n.
of cause of action—sec. 312n.

§ 316. No action can be hrou%ht for or in respect to
teal property by any person claiming under letters patent
or grants from *this State, unless the same might have

n commenced by the people as herein specitied, in case
such patent had not been issued or grant made.
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§ 317. When letters patent or grants of real property
issued or made by the people of this State, are declared
void by the determination of a competent court, an action
for the recovery of the property so conveyed may be
brought, either by the people of the State, or by any sub-
sequent patentee or grantee of the property, his heirs or
assigns, within five years after such determination, but
not after that period. [In effect July 1st, 1874.]

§ 318. No action for the recovery of real property, or
for the recovery of the possession thereof, can be main-
tained, unless it appear that the plaintiff, his ancestor,
predecessor or grantor, was seizetf or possessed of the
property ‘in question, within five years before the com-
mencement of the action.

Generally—15 Cal. 284; 25 Cal. 593.

Pleading—see LIMITATIONS GENERALLY, Sec. 312r, and 33 Cal. 511.

“ Action ”—defined, sec. 363. . .

Recovery of real property—13 Cal. 522. .

Plaintiff’s predecessor—28 Cal. 180; 30 Cal. 229.

Adverse possession—by graator, 50 Cal. 485; by wife, 49 Cal. 103; in
general, sec. 321.

+ Five years—within, 18 Cal. 434; 33 Cal. 511.

Probate court sales—secs. 1573, 1806.  *

Trespass upon realty—sec. 338.

P i pr p from, sec. 1963, subd. 11.

Mexican grants—8 Cal. 381; 7 Cal. 1; 20 Cal. 225; 24 Cal. 124, 300;
Cal. 24; 27 Cal. 57; 29 Cal. 550; 31 Cal. 225; 33 Cal. 456; 34 Cal. 365; 36 Cal.
632; 39 Cal. 262; 40 Cal. 308; 43 Cal. 286; 47 Cal. 570, 588; 48 Cal. 406; 43
Cal. 12; 50 Cal. 465, 485; 51 Cal. 55, 165, 185,

Public squares—50 €al. 265.

Van Ness ordinance—43 Cal. 506; 47 Cal. 269; 50 Cal. 275,

Water rights—8 Cal. 136; 25 Cal. 504; 27 Cal. 360; 32 Cal. 26.

319. No cause of action, or defense to an action,
arising out of the title to real fgn'opex'l:y, or to rents or
profits out of the same, can be effectual, unless it appear
that the person prosecuting the action, or making the de-
fense, or under whose title the action is prosecuted or
the defense is made, or the ancestor, predecessor or
grantor of such person, was seized or possessed of the
premises in question within five years before the corr
‘mencement of the act in respect to which such action is
prosecuted or defense made.

Constraction of section—24 Cal. 303.

Rents or profits—29 Cal. 330. .
 Bffectual ’—24 Cal. 304.

“Commencement of the act*—24 Cal. 304.




uz? TIME OF COMMENCING ACTIONS, §8§ 320-3

§ 320. No entry upon real estate is deemed sufficient
or valid as a claim, unless an action be commenced there-
npon within one year after making such entry, and with-
in five years from the time when the right to make it de-
wended or accrued.

. §321. In every action for the recovery of real prop-
erty, or the possession thereof, the person establishing a
legal title to the property is presumed to hiave been pos-
wssed thereof within the time required by law, and the
occupation of the property by any other person is deemed
whave been under and in subordination to the legal title,
utless it appear that the property has been held and pos-
wssed adversely to such legal title, for five years betore
e commencement of the action.
| Ad P i secs. 322-325; 8 Cal. 144; 16 Cal. 591; 2T Cal. 455;
; BCal, 5805 25 Cal. 619; 28 Cal. 175, 611; 30 Cal. 229, 630; 31 Cal. 154, 585; 33
GL3i5; 31 Cal. 381; 35 Cal, 834; 36 Cal, 126, 535: 37 Cal. 333; 39 Cal. 262;
.4Cal. 396; 41 Cal. 284, 541; 42 Cal. 408, 662; 43 Cal. 250, 508; 44 Cal. 471, 509,
,66; 43 Cal. 539; 46 Cal. 8, 256; 47 Cal. 259, 435; 48 Cal. 15,615; 49 Cal.
¥,457; 50 Cal. 258; 51 Cal. 562, 545; 52 Cal. 257, 282; 53 Cal. 135, 437.
Title conferred—by adverse holding, 34 Cal. 381; 51 Cal. 55.
Torcible entry—one year, sec. 1172,

§322. When it appears that the occupant, or those un-
dr whom he claims, entered into the possession of the
‘ Rgerty under claim of title, exclusive of other right,

ding such claim upon a written instrument, as being
iconveyance of the fproperi:y in question, or upon the
teree or judgment of a competent court, and that there
s heen a continued occupation-and possession of the
moperty included in such instrument, decree, or judg-
ment, or of some part of the property, under such claim,
five years, the property so included is deemed to have
* been held adversely,-except that when it consists of a
" tract divided into lots, the possession of one lot is not
eemed a possession of any other lot of the same tract.

Generally—see ADVERSE POSSESSION, sec. 821n.

“?ﬁ“vith specific boundaries—see CONSTRUCTIVE POSSESSION,

§ 323. For the purpose of constituting an adverse pos-
session by any person claiming a title founded upon a
written instrument, or a juggment or decree, land is
deemed to have been possessed and occupied in the fol-
lowx%hcases:

1 ere it has been usually cultivated or improved;

2. Where it has been protected by a substantial inclos-

m-
3 Where, although not inclosed, it has been used for
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the su%ply of fuel, or of fericing timber for the .purpose;
of husbandry, or for pasturage, or for the ordinary use o
the occupant; :

4. Where a known farm or single lot has been partly
improved, the portion of such farm or lot that may have
been left not cleared, or not inclosed according to the
usual course and custom of the adjoining country, shall
be deemed to have been occupied for the same length of
time as the part improved and cultivated. s

Constructive possession—23 Cal. 431; 30 Cal. 338, 408, 676; 31 Cal. 225;
38 Cal. 427, 487, 674; 45 Cal. 559; 50 Cal. 26,

Inclosure—4l Cal. 571.

§ 324. Where it appears that there has been an actual
continued occupation of land, under a claim of title, ex~
clusive of any other right, but not founded upon a writ~
ten instrument, judgment, or decree, the land so-actuall;
occupied, and no other, is deemed to have been held ad-
versely.

Generally—45 Cal. 559.

Prescription—title by, Civil Code, sec. 1007.

8 325. For the purpose of constituting an adverse
possession by a person claiming title, not founded upon a
written instrument, judgment, or decree, land is deemed
to have been possessed and occupied in the following
cases only: .

1Fir.st-—Where it has been protected by a substantial in-
closure.

Seco(zlzd—-Whera it has been usually cultivated or im-

roved. :

P Provided, however, that in no case shall adverse posses-
sion be considered established under the provision of any
section or sections of this Code, unless it shall be shown
that the land has been occupied and claimed for the
period of five years continuously, and the party or per-
sons, their predecessors and grantors, have paid all the
taxes, State, county, or municipal, which have been
levied and assessed. upon such land. [Approved April
1st, 1878.] :

30 Cal. 408; 32 Cal. 15; Thompson v, Felton, May 7th, 1880.

326. When the relation of landlord and tenant has
existed between any persons, the possession of the tenant
is deemed the possession of the landlord until the expira-
tion of five years from the termination of the tenancy, or
where there has been no written lease, until the expira-
tion of five years from the time of the last payment of
rent, notwithstanding that such tenant may have acquired
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‘another title, or may have claimed to hold adversely to
/bis landlord. But such presumption cannot be made
i after the periods herein limited.

Construction of section—44 Cal. 388.

Tenant denying landlord’s title—sec. 1962, subd. 4.

Generally—33 Cal. 237; 48 Cal. 614.

§ 327. The right of a person to the possession of real
moperty is not impaired or affected by a descent cast in
wnsequence of the death of a person in possession of such
Toperty. ;

§328. If a Ferson entitled to commence an action for
Rerecovery of real property, or for the recovery of the
m‘:]mion thereof, or to make any entry or defense

ed on the title to real property, or to rents or ser-
ties out of the same, be, at the time such title first de-
¥euds or accrues, either—

L Within the age of majority; or,

2 Insane; or,

3 Imprisoned on a criminal charge, or in execution
mllilf conviction of a criminal offense, for a term less than

e; or,

{ A married woman, and her husband be a necessar
Rty with her in commencing Such action or making suc.
aty or defense;

The time during which such disability continues is not

any portion of the time in this chapter limited
fr the commencement of such action, or the making of
Rehentry or defense, but such action may be commenced,
aentry or defense made, within the period of five years
tfier such disability shall cease, or after the death of the
kenson entitled who shall die under such disability; but
fich action shall not be commenced, or entry or defense
made, afier that period.
Disability—see LIMITATIONS GENERALLY, sec. 312n.
Cotenant’s rights—43 Cal. 66.
Infant—-51 Cal. 186.
Married 42 Cal. 408; husband as party, sec. 370.
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CHAPTER III

THE TIME OF COMMENCING ACTIONS
OTHER THAN FOR THE RECOVERY
OF REAL PROPERTY.

§ 335. P« ds of limitation prescribed.

§ 336. W infive years.

§ 337. W Infour years,

§ 338. W in three years.

§ 339, W intwo years.

§ 340. W in one year.

§ 3L W lu six months.

§ 342, Sa

§ 343, A ns for relief not hereinbefore provided tor

§ 344 W «.re cause of action accrues on mutual a
§ 345. Actions by the people subject to the llmltat.lons o! this chapter.
g 346. Action to redeem mortgage.

347. Same, when some of mortgagors are not entitled to redeem.

§ 335. The periods prescribed for the commencement
of actions other than for the recovery of real property,
are as follows:

§ 336. Within five years:

1. An action upon a judgment or decree of any court of
tshe United States, or of any State within the United

tates;

2. An action for mesne profits of real property. [Im
effect J uly 1st, 1874.]

.Tudgment or decree—4 Cal. 250, 287; 7 Cal. 747; 16 Cal. 372; 19 Cal.

97; 20 Cal. 211; 23 Cal. 352, 597; 34 Cal. 667; Trenouth v. Farrington,
M‘lrch 3rd, wo Wheeler v. Bolf.on, March 13th, 1880.

Foreign habnhty—sec 361.

§ 337. Within four years:

An action, upon any contract, obligation, or liability,
founded upon an instrument in wntmg executed in this
State. [Ineffect July 1st, 1874.]

Instrument in writing—14 Cal. 137; 24 Cal. 322.

Promissory note—I12 Cal. 482; 18 Cal. 878; 29 Cal. 505; 38 Cal. 242, 407;
45 Cal. 294; 47 Cal. 579; 50 Cal. 456; Wolf v. Marsh, March lst, 1880;
Grant v. Burr, March 12th, 1880.

Mortgage notes—see MORTGAGES, under LIMITATIONS GENER-
ALLY, sec. 312n.; also, 53 Cal. 3i5.

‘Written obl.iganonl. generally—5 Cal. 57; 6 Cal. 617; 10, Cal. 126; 17
Cal. 172; 18 Cal. 482; 20 Cal. 130; 21 Cal. 495; 22 Cal. 555 6”0 23 Cal. 16,
223; 24 Cal. 403 "34 Cal. 149, 165; 42 Cal. 169, 493; 43 Cal. ;

Four years—limitation where no other provision, sec. 343.
? 338. Within three years:

An action upon a liability created by statute, other
than a penalty or forfeiture;
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2. An action for trespass upon real property;

3. An action for taking, detaining, or injuring any goods
uchattiels, including actions for the specific recovery of
persona’ rty;

¢ An al::‘:i)g: for relief on the ground of fraud or mis-

e. The cause of action in such case not to be deemed
have accrued until the discovery, by the aggrieved
y, of the facts constituting the fraud or mistake.

| $utatory liability—18 Cal. 176; 39 Cal. 654; 45 Cal. 12, 611.

| Trespass upon real property—29 Cal. 330; 31 Cal. 154, 487.

Prand or mistake--8 Cal. 449; 9 Cal. 423; 13 Cal. 552; 18 Cal. 225; 27
%m; 29 Cal. 19, 44; 34 Cal. 254; 50 Cal. 290; 52 Cal. 619; see also, sec.

Tiwree years—probate matters, secs. 1573, 1574, 1865, 1806; against
anoration directors or stockhold sec. 339.

§339. Within two years:
1. An action upon a contract, obligation, or liability, not
uded upon an instrument of writing, or founded upon
ainstrument of writing executed out of the State;

L An action against a sheriff, coroner, or constable,

n a liability incurred by the doing of an act in his
fcial capacity, and in virtue of his oftice, or by the omis-
Wn of an ofticial duty, including the non-payment of
Muey collected upon an execution. But this subdivision

not apply to an action for an escape;

3 An action to recover damages for the death of one
amed by the wrongful act or neglect of another. [In
dlect July 1st, 1874.

i Design of section—50 Cal. 646.
| Terbal obligation or liability—8 Cal. 53; 17 Cal. 594; 20 Cal. 130; 21
?Luﬁvn 457; 24 Cal. 322;°35 Cal. 122; 49 Cal. 266; 51 Cal. 215, 331;

Ceatinuous employment—47 Cal. 162.

Extra-State instrament—4 Cal. 287.
: Action against sheriffsee Sharp ». Miller, March 18th, 1880.
! hjury causing death—s50 Cal. 612.

ngage debt—see MORTGAGES, under LIMITATIONS GENER-
ALY, sec. 312n.

§ 340. Within one year: '

L An agtion upon a statute for a penalty or forfeiture,
vhen the action is given to an individual, or *o an indi-
vidual and the State, except when the statute imposing it
prescribes a different limitation;

2 Anaction upon a statute, or npon an undertaking in
:ﬁgnilsml action, for a forfeiture or penalty to the people

6 State;

Copk C1v. PROC.—11.
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3. An action for libel, slander, assault, battery, fulse
imprisonment, or seduction;

4. An action against a sheriff or other officer for the
escape of a prisoner arrested or imprisoned on civil proc-

ess;
5. An action against a municipal corporation for dam-~
ages or injuries to prog)erty caused by a mob or riot. [In
effect January 27th, 1876.]
One year—forcible entry, adverse holding, sec. 1172; against dece-
dent's representatives, sec. 353; after reversal on appeal, sec. 355; entry
upon property, sec. 320.

§ 341. Within six months:

An action against an officer, or officer de facto:

1. To recover any goods, wares, merchandise, or other
property, seized by any such officer in his official capacity
as tax collector, or to recover the price or value of any
goods, wares, merchandise, or other personal property so
seized, or for damages for the seizure, detention, sale of,
or injury to any goods, wares, merchandise, or other per-
sonal property seized, or for damages done to any person
or property in making any such seizure;

2. To recover stock sold for a delinquent assessment, as
rov%ded in sec. 347 of the Civil Code.” [In effect July 1st,
874.

Protested tax suit—50 Cal. 303. .

Stock sold for assessment—Civil Code, sec. 347.

Six th \| county, sec. 32; by decedent’s representa-

tives, sec. 353.

§ 342. Actions on claims inst & county, which have
been rejected by the board of supervisors, must be com-
menced within six months after the first rejection thereof
Ly such board.

§ 343. An action for relief not hereinbefore provided
for, must be commenced within four years after the cause
of action shall have accrued.

Relief not provided for—17 Cal. 586; 52 Cal. 42; Wheeler v. Bolton,
March 13th, 1830.

Eqsvgty, stale demands—see ACORUING OF CAUSE OF ACTION,
sec. 312n.

Relief, generally—sec. 580n.
Bank deposits—no limitation, sec. 348.

§ 344. In an action brought to recover a balance due
upon a mutual, open, and current account, where there
Lhave been reciprocal demands between the parties, the
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‘canse of action is deemed to have accrued from the time
iof the last item proved in the account on either side.

| Mntaal account—17 Cal. 351; 30 Cal. 126, 134; 385 Cal. 122; 51 Cal. 531.
Deemed to have accrued—see sec. 3125,

§ 345. The limitations prescribed in this chapter apply
® actions brought in the name of the State, or for the
Wenefit of the State, in the same manner as to actions by
fivate parties.

Action by people—sec. 315.

§346. An action to redeem a mortgage of real prop-
aty with or without an account of rents and profits, may
& brought b{ the mortgagor, or those claiming under
iim, against the mortgagee in possession, or those claim-
igunder him, unless he or they have continuously main-
aited an adverse possession of the mortgaged premises
furfive years after breach of some condition of the mort-~

Mortgage, redemption—s8ee LIMITATIONS GENERALLY, sec. 312a.
Redemption, generally—sec. 701, ef seg.

§347. If there is more than one such mortgagor, or
e than one person claiming under a mortgagor, somo
dvhom are not entitled to maintain such an action, un-~
i the provisions of this chapter, any one of them, who
Butitled to maintain such an action, may redeem therein
sdivided or undivided part of the mort;gafed premises,
wording as his interest may appear, and have an ac-
ounting for & part of the rents and profits, proportionate
lis interest in the mortgaged premises, on payment of
iprt of the mortgage money, bearin, the same propor-
tim to the whole of such money as the value of his di-
Wided or undivided interest in the premises bears to the
vhole of such premises.

Ses notes to last section.

§ 348. To actions brought.,to recover money or other
property deposited, with any bank, banker, trust com-
y, or savings and loan society, there is no limitation.
effect July 1st, 1874.]
Deposits, generally—see ENTRUSTED PROPERTY, sec. 312s.
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CHAPTER IV,

GENERAL PROVISIONS AS TO THE TIME
OF COMMENCING ACTIONS.

When an action is commenced.
Exception, where defendant is out of the State.
as to persons under disabilities.
rovision where person entitled dies before limitation expires.
n suits by aliens, time of war to be deducted.
Provision where judgment has been reversed.
Provision where action is stayed by injunction.
Disability must exist when right of action accrued.
When two or more disabilities exist, etc.
This title not applicable to actions against directors, etc. Limi-
tations in such cases prescribed.
Acknowledgment or new gmmise must be in writing.
Limitation laws of other States, effect of.
Existing causes of action not affected.
“ Action” includes a special proceeding.

350. An action is commenced, within the meaning of
this title, when the complaint is filed.
1 22&;11011 commenced—19 Cal. 577; 21 Cal. 351, 367; 34 Cal. 166; 35 Cal.

Amended complaint—not referred to, 50 Cal. 525; 53 Cal. 102.

I of no longer commencement of action, in gen-
eral, see secs. 408, 839; formerly, 19 Cal. 577.

§ 351. If, when the cause of action accrues inst a
person, he is out of the State, the action may com-
menced within the term herein limited, after his return to
the State, and if, after the cause of action accrues, he de-
parts from the State, the time of his absence is not part of
the time limited for the commencement of the action.

When cause of action accrues—sec. 312n. .

Absence—must be alleged, 51 Cal. 264.

Return—16 Cal. 93.

8 ive ab: 44 Cal. 280.

Foreign corporation—50 Cal. 258.

Generally—6 Cal. 430; 43 Cal. 185.

§ 352. If a person entitled to bring an action, men-
tioned in chapter three of this title, be at the time the
cause of action accrued, either—

1. Within the age of majority; or,

2. Insane; or,

3. Imprisoned on a criminal charge, or in execution un-
der the sentence of a criminal court for a term less than
for life; or,

4. A married woman, and her husband be a necessary
party with her in commencing such action;

BE2E PERLTEPEEREE
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The time of such disability is not a part of the time
limited for the commencement of the action.

Disability—secs. 312z, 1805, 1806,

Infant—sec. 328n.

Insane person—27 Cal. 384, i

Married woman--sec. 328n, 36 Cal. 447; 50 Cal. 303.

§ 353. If a person entitled to bring an action die before
the expiration of the time limited for the commencement
thereof, and the cause of action survive, an action may be
ommenced bg his representatives, after the expiration of
that time, and within six months from his death. 'If a
mon against whom an action may be brought, die be-

the expiration of the time limited for the commence-
ment thereof, and the cause of action survive, an action
my be commenced against his representatives after the
expiration of that time, and within one year after the issu-
ing of letters testamentary or of administration.

Substitution of parties—sec. 385.

Twocl of secti distinguished, 35 Cal. 645.

Action by representatives—34 Cal. 568; 33 Cal. 634.
Kldiona Zainst repr ives—10 Cal. 386; 19 CAl 83, 97; 50 Cal.

Sortening limitation—not designed, 19 Cal. 83; 50 Cal. 648.
Morigage notes—various, which barred, 53 Cal. $75.

§354. When a person is an alien subject, or citizen of
sconntry at war with the United States, the time of the
watinuance of the war is not part of the period limited

the commencement of the action.

§ 355. If an action is commenced within the time pre-
sribed therefor, and a judgment therein for the plaintiff
be reversed on appeal, the plaintiff, or if he die and
the cause of action survive, his representatives, may
eommlence a new action within one year after the re-
versal,

§ 356. When the commencement of an action is stayed
by injunction or statutory prohibition, the time of the con-
tinnance of the injunction or prohibition is not part of the
. time limited for the commencement of the action.

‘:i:gomn prohibition—bankruptcy, see Hoff v. Funkenstein, March

§ 357. No person can avail himself of a disability,'un-
less it existed when his right of action accrued.
. Accraing of cause of action—sec. 312n.
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§ 358. When two or more disabilities coexist at the
time the right of action accrues, the limitation does not
attach until they are removed.

8ee note to last section.

§ 359. This title does not affect actions against direct-
ors or stockholders of a corporation, to recover a penalty
or forfeiture imposed, or to enforce a liability created by
law; but such actions must be brought within three years
after the discovery by the ieved party of the facts
upon which the penalty or forfeiture attached, or the lia-
bility was created.

COorporation stockholders—45 Cal. 110.

§ 360. No acknowledgment or promise is stfficient evi-
dence of a new or continuing contract, by which to take
the case out of the operation of this title, unless the same
is contained in some writing, signed by the party to be
charged thereby.

ayment—not enough, 18 Cal. 482; 21 Cal. 142, 495; 22 Cal. 100.

‘Written acknowledg t- 'y, 5 Cal. 53; 17 Cal. 574; 21 Cal.
149; 36 Cal. 184, 192; 50 Cal. 235, 547.

Renewal of contract—generally, 9 Cal. 89; 25 Cal. 292; 39 Cal. 434.

Loan barred—s! Cal. 215.
lsﬁf‘igggﬂd note—does not renew mortgage; Wells v. Harter, March

§ 361. When a cause of action has arisen in another
State, or in a foreign country, and by the laws thereof an
action thereon cannot there be maintained against a per-
son by reason of the lapse of time, an action thereon shall
not be maintained against him in this State, except in
favor of one who has been a citizen of this State, and who
has held the cause of action from the time it accrued.

- Other States—8 Cal. 430.

§ 362. This title does not extend to actions already
commenced, nor to cases where the time prescribed in any
existing statute for acquiring a right or barring a remedy
has fully run, but the laws now in force are applicable to
such actions and cases, and are repealed subject to the
provisions of this section. .

Repeal of Limitations—see secs. 9, 18. )

§ 363. The word ““action,” as used in this title, is to be

construed, whenever it is necessary so to do, as including
& special proceeding of a civil nature.
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TITLE III

OF THE PARTIES TO CIVIL ACTIONS.

m. Action to be in name of party in ini
%8. Assignment of thing in action not to Prejudlce defense.
%, Executor, trustee, etc., may sue without joining the persons
beneficially dlnte rested.

. Whenamnrr-e 1s a party—actions by and against
i3il. Wife may defend, when.
!n lnmnt to pear by guardlm.
o OW & nted
§54. 1 nmm-rled femal e may sue, for her own sednctlon.
§&3. Father, etc., may sue, for seduction of
zm Father, etc., may sue, for injury or death of chlld.
1. When representatives may sue for death of one caused by the

wrongful act of another.
§ &% Who may be joined as plaintiffs. .
zn Who ere joined as defendants,
. Part! Ies fendant in an action to determine conflicting claims

{8l Pnﬂes hollc,nng tltf; under a common source, when may join.

132 Parties In interest, when to be joined. When one or more may
sue or defend for the whole.

{8 Plaintift may sue in one action the different parties to colnmer-

cial pa)
8 Tenmts in common, ete., may sever In Lringing or defending

action:
§&. Action, when not toabate by death, marriage or other disability.
Proceedings in su

#%. Another erson my be substltnted for the defendant.

ll lnterveu on. when 1t takes place and how made, -

may be sued by name of association,
"!. COurt, when to decide coutroversy or to order other parties to
be brought in.

§ 367. Every action must be prosecuted in the name

of the real party in interest, except as provided in section

huundred and sixty-nlne of this Code. [In effect
April 15th, 1880.]

REAL PARTY IN INTEREST.
Assignees—sec. 368.
Beneficiary—37 Cal. 537; 46 Cal. 269; 49 Cal. 518.
Ca.i.olndk'l Cal. 551; 10 Cal. 347; 13 Cal. 588; 15 Cal.9; 28 Cal. 540; 29

Choses in action—9 Cal. 325; 12 Cal. 97; 14 Cal. 408 18 Cal. 126; 22
Cal 187; 27 Cal. 249; 29 Cal. 150; 31 Cal. 240 35 Cal. 345,

Oarponﬁonl—% Cal. 634; 30 Cal. 324.
Ommnu—-sec 381.

Counties—see Political Code, secs.woo-ms Penal Code, sec. 1570;
%eal. g e.a 32 Cal. 143; 44 Cal. 153, 157.
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Defendants—see under PARTIES GENERALLY, infra.

Devisees—sec. 1452.

Eminent domain—sec. 1237.

Errors and defeots—sec. 475.

Executors, etc.—sec. 369; also see secs. 1352, 1452, 1581-1583.

Foreclosure—sec. 726n.

Generally—6 Cal. 247; 7 Cal. 551; 9 Cal. 325; 10 Cal. 347; 18 Cal. 126,
146; 22 Cal. 356, 430; 26 Cal. 1225 29 Cal. 19; 33 Cal. 121; 35 Cal. 596.

Heirs—sec. 1452,

Insurance—abandoned, 6 Cal. 462.

Owner—$2 Cal. 232.

People—29 Cal. 213; 34 Cal. 679; 36 Cal. 605; 38 Cal. 565; 40 Cal. 158, 400;
?ec 02.415_;1, 50 Cal. 561; 52 Cal. 171; 53 Cal. 644; also see Political Code,

Plaintiffs—see under PARTIES GENERALLY, infra.

Private person—43 Cal. 229; 45 Cal, 199.

Privity—1 Cal. 50.

Receivers—sec. 564 ef seq.

Torts—5 Cal. 456; 22 Cal. 139, 173; 32 Cal. 590.

Trustees—sec. 369.

PARTIES GENERALLY. )

Adding—sec. 389. Administrator—sec. 369, Assignment—sec. 368n.
Association—business, sec. 388. Bills of exchange—sec. 383. Death
—secs. 376, 377, 385n. Defendants —sec. 379. Disability —sec. 385.
Executor —sec. 369. Fictitions name — designating by, sec. 41l
Guardian—secs. 372n, 373,375, 376n. Infant—sec. 372. Injury—sec. 3it
I ori p P secs. 372, 373, and notes. Interplead-
er—sec. 386. Intervention—sec. 387. Joining all parties interested—
secs. 378, 379, 380, 381, 382, and note, 383, 384. Married woman—secs,
370,371. Notice of assignment—sec. 368, and note. Plaintiffs—secs.
318, 382, Promissory notes—sec. 368 and note, 383. Real party in
interest—sec. 367n. Seduction—secs. 374, 375. Set-off—sec. 368 and
note. Sureties—sec. 333. Trustee—sec. 36). Thing in action—sec.
368n. Transfer of interest—sec. 385n.

§ 368. In the case of an assignment of a thing in ac-
tion, the action by the assignee is without prejudice to
any set-off or other defense existing at the time of, or be-
fore, notice of the assignment; but this section does not
apply to a negotiable promissory note or bill of exchange,
transferred in good faith and@ upon good consideration,
before maturity,

Assignment—Aecount, 7 Cal. 389. Appeal bond, 6 Cal. 87. Contract,
31 Cal. 241; 44 Cal.295. Claim, on contract, 13 Cal. 62; Cal. 154; for
tort, 22 Cal. 142; for Injury to ealty, 32 Cal. 892, Cousterclaim, 1 Cal.
548, Debt, as_consideration for, 12 Cal. 92; 18 Cal. 82, 127; 21 Cal. 189,
Qe erallivo,b Cal. 325; 19 Cal. 646; 20 Cal. 509. Judgment, 8 Cal. 87; 12

3 22 Cal. 4!!0: 23 Cal. 255, 596; 25 Cal. 539, 33 Cal. 525. Lease,
Civil Code, secs. 822, 823. Pleading, 4 Cal. 229; 4) Cal. 347. Splitting
demands, 7 Cal. 260; 8 Cal. 536,




129 PARTIES TO CIVIL ACTIONS.  §§ 369-72

Thing in action—defined, Civil Code, sec. 953. And see CHOSES IN
ACTION, 8ec. 367n.
Set-of-17 Cal. 290, 515; 21 Cal. 79.

Notice of assignment—6 Cal. 270; 20 Cal. 516; Jones v. Chalfant,
March 15th, 1880. ?

Promissory notes—8 Cal. 260; 14 Cal. 94, 450.

§ 369, An executor or administrator, or trustee of an
express trust, or a person expressly authorized l:?' statate,
nsy sne without joining with him the persons for whose
benefit the action is prosecuted. A person with whom, or
nwhose name, a contract is made for the benefit of an-
ober, is a trustee of an express trust, within the meaning
o this section.

Brecutors and administrators—secs. 1452, 1581-3, 1589; 14 Cal. 117;
Bl 259; 16 Cal. 579; 18 Cal. 11; 23 Cal. 16.

Trustee—1 Cal. 76, 94; 4 Cal. 197; 18 Cal. 11; 25 Cal. 29; 26 Cal. 25; 2
GL1; 34 Cal. 136.

§370. When a married woman is a party, her husband
must be joined with her, except:

L When the action concerns her separate property, or
\.gnright or claim to the homestead property, she may sue

e;

2 When the action is between herself and her husband,
hmsg sue or be sued alone;

1 When she is living separate and apart from her hus-

by reason of his desertion of her, or by agreemerit

Rwriting entered into between them, she may sue or be
Red alone. [In effect July 1st, 1874.]
mnm property—15 Cal. 308; 19 Cal. 128; 31 Cal. 333; 32 Cal. 20; 36
&ie traders—sec. 1811 ez seq.

Homestead—5 Cal. 504; 6 Cal. 71; 8 Cal. 66, 74, 347; 9 Cal 96; 10 Cal.
5; M4 Cal. 508, .
Between herself and husband—3 Cal. 321.

Li band t, 49 Cal. 34, 808.

ving sep
Poreclosure—s3 Cal. 456.
Scope of section—generally, 3 Cal. 83, 312; 9 Cal. 821; 15 Cal. 311; 17
QL. 518; 18 Cal. 336, 526; 22 Cal. 457; 35 Cal. 214; 38 Cal. 230; 42 Cal. 408;
WCal 126; 53 Cal. 456.

371. If a husband and wife be sued together the
¢ may defend for her own right, and if the husband
| neglect to defend, she may defend for his right also.

' Wife defending—5 Cal. 387; 9 Cal. 313

§372. When an infant, or an insane or incompetent
Derson is a party, he must a;;peat either (IX bis general
. guardian or by a guardian ad litem appointed by the court
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in which the action is pending in each case. A guardian
ad litem may be appointed in any case, when it is deemed
by the court in which the action or proceeding is prose-
cuted, or by a judge thereof, expedient to represent the
infant, insane er incompetent person in the action or
proceeding, notwithstanding he may have a general guar+
dian and may have appeared by Lim. [In effect April
- 15th, 1880.] -
Infant—19 Cal. 210, 629; 31 Cal. 274; 32 Cal. 111.

Minor—rights and liabilities of, Civil Code, secs. 41, 42.

Guardian of minor—secs. 1747-1759; 9 Cal. 638; 16 Cal. 504; 20 Cal. 6:6;
42 Cal. 484; and generally, see 32 Cal. 116, and secs. 373, 375, 376, 793, 795.

I or incomp P —Civil Code, secs. 36, 38-41; guardian
of, secs. 1763-1766.

§ 373. When a guardian ad litem is appointed by the
court, he must be appointed as follows: )

1. When the infant is plaintiff, upon the application of
the infant, if he be of the age of fourteen years, or if
under that age, upon the application of a relative or friend:
of the infant;

2. When the infant is defendant, upon the application
of the infant, if he be of the age of fourteen years, and
apply within ten days after the service of the summons,
or if under that age, or if he neglect so to apply, then .
upon the apglication of a relative or friend of the infant,
or of any other party to the action;

3. When an insane or incompetent person is party to an
action or proceeding, upon the application of a relative or
friend of such insane or incompetent person, or of any
other party to the action or proceeding. [In effect April
15th, 1880.

Guardian of minor—see note to last section.

Guardian of i ori —gec. 372n.

»

374. An unmarried female may prosecute, a8 plaint-
iff, in an action for her own seduction, and may recover
therein such damages, pecuniary or exemplary, as are as-
sessed in her favor.

E. lary d g ee Clvil Code, sec. 3294,

§ 375. A father, or in case of his death or desertion of
his family, the mother, may prosecute as plaintiff for the
seduction of the daughter, and the guardian for the seduc-
tion of the ward, though the daughter or ward be not liv-
ing with or in the service of the plaintiff at the time of
the seduction or afterward, and there be no loss of service.

Guardian ad litem—sec. 372; appointment of, sec. 373.

Guardian and ward—sec. 376n.
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§ 376. Afather, orin case of his death or desertion of his
family, the mother, may maintain an action for the injury
or death of a minor child, and a guardian for the injury or
death of his ward, when such injury or death is caused by
the wrongful act or neglect of another. Such action may
bemaintained against the person causing the injury or
death, or if such person be employed by another person
who is resgonsible for his conduct, also against such other
person. [l effect July 1st, 1874.]

Death—25 Cal. 434; and see sec. 377n.

Goardian and ward—secs. 1768-1776, and Civil Code, secs. 236-257.

§377. When the death of a person, not being a minor,
Baused by the wrongful act or neglect of another, his
Mims or personal representatives may maintain an action
fr damages against the person causing the death, or if
such person be employe b{ another person who is re-
sponsible for his conduct, then also against such other
peson.  In every action under this and the Hreceding
sction, such damages may be given as under all the cir-
%l:s]tances of the case may be just. [In effect July 1st,

i

Maintaining action--before Codes, who could sue, 25 Cal. 435.

Dimages—extent of, 34 Cal. 153; 44 Cal. 48; 45 Cal. 324; 4 Cal. 323.

§378. All persons having an interest in the subject of

Qeaction andp;!n obtaining the relief demanded, may be

{ged las plaintiffs, except when otherwise provided in
title.

Joinder of plaintiffs—see 5 Cal. 149; 8 Cal. 17, 514; 10 Cal. 302; 24 Cal.

12,55 Cal. 242; 26 Cal. 337; 31 Cal. 420; 33 Cal. 47; 87 Cal. 34, 183.

Cotenants—sec. 381.

Special partners—Civil Code, sec. 2492.

Other parties—bringing in, sec. 389.

Misjoinder and non-joinder, generally—sec. 430n.

§379. Any person may be made a defendant who has
trclaims an interest in the controversy adverse to the
plaintiff, or who is & necessary party to a complete de-
termination or settlement of the question involved therein.
dnd in an action to determine the title or right of posses-
tion to real property which, at the time of the comwmence-
| ment of the action, i8 in the possession of a tenant, the
landlord may be joined as a party defendant.

Second sentence of section—added by Code.

All interested or necessary parties—made defendants, sec. 382n; 1
Cal. 4m; 12 Cal. 103; 14 Cal. 279; 17 Cal. 262, 467; 22 Cal. 200; 38 Cal. 514;
6 Cal. 19; 45 Cal. 253,
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agqnhy cases—original section, limited to, 9 Cal. 268; but see 37 Cal

Ejectment—before Code, 4 Cal. 70; 6 Cal. 83; 9 Cal.270; 11 Cal. 368; &
Cal. 200; 28 Cal. 535; 32 Cal. 488; nnderCode,bs Cal. 306.

Joining landlord—Civil Code, sec. 1949, 19 Cal. 632; 32 Cal. 483; l
Cal. 393; 50 Cal. 250. ;

I‘mclosure—sec. 728.

Corporation stockholders—Const. Cal. art. 12, secs. 3, 4; Civil Oodo.
8ec. 322.

Trusts—7 Cal. 92; 30 Cal. 455, 556.

Sn.it(s_:;galnn the State—Const. Cal. art. 20, sec. 6. See, also, 6 Oll

258; 7 65.

Counties—as parties, see sec. 367n.

Executors—not qualifying, sec. 1587.

Defect of parties, etc.—sec. 430n.

Service on portion of defendants—sec. 414 and note.

Associates—suing by common name, sec. 388.

§ 380. In an action brought by a person out of posses-
sion of real property, to determine an adverse claim of ar
interest or estate therein, the person making such adverse
claim and gersons in possession may be joined as defend«
ants, and if the judgment be for the plaintiff, he may have
a writ for the possession of the premises, as against the
defendants in the action, against whom the judgment has
passed. [In effect July 1st, 1874.]

Writ of possession—sec. 682n.

Additional parties—sec. 389.

Objections as to joinder—sec. 430n, and subd. 4.

§ 381. Any two or more persous claiming any estate or
interest in lands under a common source of title, whether
holding as tenants in common, joint tenants, coparceners,
or in severalty, may unite in an action against any person
claiming an adverse estate or interest therein, for the pur-

pose of determining such adverse claim, or of establish-

%e uch common source of title, or of declaring the same
to be held in trust, or of removing a cloud upon the same.
[In effect July lst 1874.]

Ootenants, as several parties—sec.384.

J'oint -before this tment, 7 Cal. 347.

in common—before this enactment, 5 Cal. 149, 501; 8 Cal.
o Cat. 430, 36 Cal. 4615 17 Cal. 237; under this sectlon, 15 Cal. 571;
% é . 150; 21 Cal. 583; 30 Cal. 484

Exzecutors, etc.—joinder of, see secs. 1452, 1581 et seg.; 20 Cal. 620; 21
Cal. 202; 45 Cal. 631.

Replevin—by tenant in common, see replevin, 8ec. 4%n.

Connected interest—24 Cal. 177.
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382. Of the ies to the action, those who are united
Ja interest must be joined as plaintiffs or defendants ; but
if the consent of any one who should have been joined as
intiff cannot be obtained, he may be made a defend-
sat, the reason thereof being stated in the complaint ; and
when the question is one of a common or general interest,
of many persons, or when the parties are numerous, and
it is impracticable to bring them all before the court, one
or more may sue or defend for the benefit of all.
Generally—see 16 Cal. 145; 27 Cal. 50; 44 Cal. 302.

All p Joining, 26 Cal. 330; 31 Cal. 427; 52 Gal. 465;
BCal 3.

Hefusal to join as plaintiff—6 Cal. 506; 18 Cal. 322.

C or g 1 i —1 Cal. 65; 7 Cal. 330; 21 Cal. 632.
| Parties, ns—joinder i ticable, 1 Cal. 68; 14 Cal. 540.

Joinder—errors as to, sec. 430n.

| § 382. Persons severally liable upon the same obliga-
n or instrument, including the parties to bills of ex-
nge and promissory notes, and sureties on the same or
! te instruments, may all or any of them be included
nthe same action, at the option of the plaintiff.
" Wee secs. 414, 578, 579; 6 Cal. 176; 25 Cal. 520; 29 Cal. 429; 48 Cal. 234.

§ 384. All persons holding as tenants in common, joint
tenants or coparceners, or any number less than all, may
Jointly or severally commence or defend any civil action ~
or proceeding for the enforcement or protection of the
rights of such party.

Co-claimants—uniting as plaintiffs, sec. 381.

Mining claim-—error as to joinder of tenauts in common, 52 Cal. 263.

§385. An action or proceeding does not abate by the
death or any disability of a party, or by the transfer of
any interest therein, if the cause of action survive or con-
tinue. In case of the death or any disability of a party.
the court, on motion, may allow the action or proceeding
to be continued by or against his representative or suc-
eessor in interest. In case of any other transfer of inter-
est, the action or proceeding may be continued in the
name of the original party, or the court may allow the
person to whom the transter is made to be substituted in
the action or proceeding. [In effect July 1st, 1874.]

Constra of seotion—51 Cal. 153.

Substitation—of representatives or successors, 5 Cal, 281; 20 Cal. 68;
2 Cal. 3:0; 31 333; 32 Cal. 493; 49 Cal. 347; 53 Cal. 3; EX parte Tin-
hll;..}‘eb. ith, 1880; Jordan v. Hubert, March 4th, 1380,

, 13 Cal. 591 21 Cal. 445; Judson p. Lave, 385 Cal
SUDWRRGL GG oo s e
Copk C1v. PROC.—1%.
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Appeal—effect of death or disability on, sec. 53z, and sec. 129; Su.
preme Ct. rule 14.
Attachment—death dissolves, 29 Cal. 367; 47 Cal. 623; 50 Cal. 365

Transfer of interest—sec. 740; 29 Cal. 446; 30 Cal 467; 34 Cal. £9; 7
Cal. 388; 46 Cal. 5(5; 49 Cal. 203, 347; 54 Cal. 386.

Survival—of eause of action: Ejectment, 50 Cal. 655.

§ 386. A defendant against whom anaction is pending
upon a contract, or for specitic personal property, may, at
any time before answer, upon affidavit that a person nota
party to the action makes against him, and without any
collusion with him, a demand upon such contract, or fo]
such ‘property, upon notice to such person and the m{
verse party, apply to.the court for an order to substitute
such person in his place, and discharge him from liability
to either party, on his depositing in court the amount
claimed on the contract, or delivering the groperty, or its
value, to such person as the court may direct; and tle
court may, in its discretion, make the order. And when-
ever conflicting claims are or may be made upon a person
for or relating to personal property, or the performance of
an obligation, or any portion thereof, such person may
bring an action against the conflicting claimants to com-
pel them to interplead and litigate their several claims
among themselves. The order of substitution may be
made, and the action of inter%leader may be maintained,
and the applicant or plaintiff be discharged from liability
to all or any of the conflicting claimants, although their
titles or claims have not a common origin, or are not
identical, but are adverse to and independent of one an-
other. [In effect March 3rd, 1881.]

Interpleader—8 Cal. 582,

§ 387. Any person may, before the trial, intervene in
an action or proceeding, who has an interest in the matter
in litigation, in the success of either of the parties, or an
interest against both. An intervention takes place when
a third person is permitted to become a party to an action
or proceeding between other persons, either by joining
the plaintiff in claiming what is sought by the complaint,
or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to
both the plaintiff and the defendant, and is made by com-
plaint, setting forth the grounds upon which the interven-
tion rests, filed by leave of the court and served upon the
parties to the action or proceeding who have not appeared,
and upon the attorneys of the parties who have appeared,
who may answer or demur to it as if it were an original
complaint. [In effect July 1st, 1874.]




h PARTIES TO CIVIL ACTIONS. 88 388-9

' Intervention—3 Cal. 281, 504; 6 Cal, 256, 376; 7 Cal, 25; 8 Cal. 570; 10
€2l 227, 26; 13 Cal. 62; 14 Cal. 185; 18 Cal. 3:8; 21 Cal. 280, 441 23 Cal.
3; 20 Cal. 150, 673; 37 Cal. 532} 38 Cal. 603; 43 Cal. 161; 44 Cal. 161;
Cal 60¢; 51 Cal. 559, 629; 52 Cal. 509; 83 Cal. 3, T42.
Eminent domain—intervention in, sec. 1246.
; Complaint—generally, see sec. 426, and notes.
Demurrer - sec. 430,
Answer—sec. 437.

§338. When two or more persons, associated in any
iness, transact such business under a common name,
her it comprise the names of such persons or not,
associates may be sued by such common name, the
ons in such cases being served on one or more of the
imciates; and the judgment in the action shall bind the
mmoperty of all the associates, in the same manner as
had been named defendants, and had been sued upon
their joint liability. '
Butiness associates—common name, sec. 414; 3 Cal 247; 5 Cal. 246;
Cal. 445; 22 Cal. 356; 30 Cal. 204; 39 Cal.93. See also, Martin u. Ris-
2Pac. Coast Law J. 56.
Mining company—Welsh v. Kirkpatrick, 30 Cal. 202.

§389. The court may determine any controversy be-
parties before it, when it can be done without preju-
to the rights of others, or by saving their rights; but
W1 a complete determination of the controversy cannot
Bblad withont the presence of other parties, the court
st then order them to be brought in. And when, in an
#tion for the recovery of real or personal property, o per-
®nnot a party to the action, but hawingan interest in the
®bject thereof, makes application to the court to be made
surty, it may order him to be brought in, by the proper
fendment. .
Fresh parties—bringing in, 5 Cal. 114, 281; 9 Cal. 9, 697; 12 Cal. 213;
Cal. 208; 27 Cal. 229; 30 Cal. 490; 38 Cal. 514; 44 Cal. 392; Sherman v.
y, March 3rd, 1880.
.tﬂé,"— i d—should be brought in, 53 Cal. 38. Also, see
loining landlord—sec, 379.
Party, adding and amending name of--sec. 473; 1 Cal. 192; 3 Cal
; 7Cal. 587; 9 Cal. 54; 42 Cal. 270.

%
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. TITLE IV.
Of the Place of Trial of Civil Actions.:

392. Certain actions to be tried where the subject or some part there-:
s of is situated. } ©

§ 393. Other actions, where the cause or some part thereof arose.
3%4. Place of trialof actions against counties.
395. Other actions according to the residence of the parties. .
§ 3%. Action may be tried in any county, unless the defendant de
mand a trial in the proper county.
2 3¢7. Place of trial may be changed in certain cases.
§ 398. When judge {s disqualified, cause to be transferred.
2 399. Papers to De transmitted. Costs, etc. Jurlsd:iction, etc.
400. Proceedings after judgment in certain cases transferred.

§ 392. Actions for the following causes must be tried
in the county in which the subject of the action, or some
part thereof is situated, subject to the power of the court
to change the place of trial, as provided in this Code:

1. For the recovery of real property, or of an estate or
interest therein, or for the determination, in any form, of
such right or interest, and for injuries to real property.;

2. For the partition of real property;

3. For the foreclosure of all liens and mortgages. on
real property. Where the real property is sitimted é)artly
in one county and partly in another, the plaintiff may
select either of the counties, and the county so selected
is the proper county for the trial of such action. [Iu
effect March 2nd, 1876.]

Commencement—of actions as to real estate, see sec. 78.

Local action—in general, 5 Cal. 461; 9 Cal. 642; 13 Cal. 321; 15 Cal.
220; 16 Cal. 432; 51 Cal. 566.

Two counties—O’Neil v. O’Nell, Feb. 20th, 1880,
Riot—Injuries by, see Political Code, sec. 4453.
Partition—generally, sec. 752 et seg.
Foreclosure—sec. 126.

VENUE GENERALLY.

Action—as to real estate, where commenced, sec. 332n.

Bias—of judge, sec. 3975, and subd. 4.

Change of—affidavit for, demand for, motion for, 396n; grounds of,
sec. 397 and notes; generally, see same.

o i f witn sec. 397n, and subd. 3.

Oounti t against or between, sec. 394.

Impartial trial—no, sec. 397n, and subd. 2.




N A
37 PLACE OF TRIAL. 88 393-5

Local actions—sec. 392a, sec. 393.

Officer—action against, sec. 393, subd 2.

Penalty—or forfeiture, statutory, sec. 393, subd. 1.

Real property—acti ning, sec. 392.

Besid f defendants, sec. 335.

Transfer—of case, secs. 398-400.

Transitory actions—sec. 395.

Two counties-—sec. 892a; sec. 363, subd. 1.

Wrong county--sec. 396; 397, subd 1. )

§393. Actions for the following causes must be tried

inthe county where the cause, or some part thereof, arose,
m to the like power of the court to change the place

1 For the recovery of a penalty or forfeiture imposed
bystatute; except that, when it is imposed for an offense
ammitted on a lake, river, or other stream of water, sit-
aated in two or more counties, the action may be brought
i any county hordering on such lake, river, or stream,
aud opposite to the place where the offense was commit-
2 Against a public officer, or person especially ap-
pinted to execute his duties, for an act done by him in
vitue of his office, or against a person who, by his com-
mnd or in his aid, does anything touching the duties of
neh officer.

At done by public officer—9 Cal. 420. Local action—sec. 392a.

§394. An action against a county, or city and
eunty, may be commenced and tried in such county, or
dty and county, unlesssuch action is brought by a county,
«city and county, in which case it'may be commenced
ind tried in any county, or city and county, not a party
thereto. [In effect March 3rd, 1881.] ’

§ 395. In all other cases, the action must be tried in
the county in which the defendants, or some of them, re-
sile at the commencement of the action; or, if none of
the defendants reside in the State, or, if residing in this
State, and the county in which they reside is unknown to
the plaintiff, the same may be tried in any county which

. the plaintiﬂ' may designate in his complaint; and if the

defendant is about to depart from the State, such action
may be tried in any county where either of the parties re-
side, or service is had; subject, however, to the power of
gloed court to change the place of trial as provided im this
e.
Qounty where defendants reside—15 Cal. 418.
Resid of corporation—22 Cal. 537.
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§ 396. If the county in which the action is commen
is not the proper connt;% for the trial thereof, the acti
may, notwithstanding, be tried therein, unless the
fendant, at the time he appears and answers or demu
files an affidavit of merits, and demands, in writing, tha
the trial be had in the proper county.
aslg&ﬁ%—nme of making, 3 Cal. 438; 5 Cal. 117; 9 Cal. 643; 28 Cal.

p%&aﬁ' of merits—Johnson v. Hyman, Jan. Term, 1875, not res
0! .

. Demand—does not mean natice of motion, Estrada v. Orena, March
23rd, 1380. : . :

397. The court may, on motion, change the place oﬁ:

trial in the following cases: ) 4

1. When the county designated in the complaint is not:
the proper county; .

2. When there is reason to believe that an impartial:
trial cannot be had therein;

3. When the convenience of witnesses, and the ends of-
justice would be promoted by the change;

4. When from any cause the judge is disqualified from
acting. . : ) :

Change of venue—generally, 9 Cal. 607, 642; 15 Cal. 418; 22 Cal. 121
28 Cal. 245; 32 Cal. 208; 37 Cal. 190; 46 Cal. 246.

Appeal—from order as to change of venue, sec. 939, subd. 3.

Not the proper county—I13 Cal. 321; 22 Cal. 537; 47 Cal. 192.
mlmpanial trial—unlikely, 3 Cal. 410; 6 Cal. 555; 23 Cal. 378; 48 Cal.

i of wi 15 Cal. 418; 47 Cal. 192 48 Cal. 460; 49

Cont

Cal. 454.
Bias of judge—secs. 1431, 1432; 12 Cal. 500; 23 Cal. 168, 592; 24 Cal. 31,
75; 53 Cal. 251. .

§ 398. If an action or proceeding is commenced or
pending in a court, and the judge or justice thereof is dis-
qualified from acting as such, or if, from any cause, the
court orders the place of trial to be changed, it must be
transferred for trial to a court the parties may agree upon,
by stipulation in writing, or made in open court and en-
tered in the minutes; or, if they do not so agree, then to
the nearest court where the like ohjection or cause for
making the order does not exist, as follows:

1. If in a Superior Court, to another Superior Court.

2. 1f in a Justice’s Court, to another Justice’s Court 1
the same county.

[In effect March 3rd, 1881.]

Superseded courts—scc, 6n.
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; §399. When an order is made transferring an action or
poceeding for trial, the clerk of the court, or justice of the
:ce. must transmit the pleadings and papers therein to
clerk or justice of the court to which it is transferred.
The costs and fees thereof, and of filing the papers anew,
must be paid by the party at whose instance the order
made. The court to which an action or ?]roceeding 1s
erred has and exereises over the same the like juris-
as if it had been originally commenced therein.

ﬁtm When an action or pyoceeding affecting the
to or possession of real estate bas been brought in or
erred to any court of a county other than the count

which the real estate, or some portion of it, is situated,
e derk of such court must, after final judgment there-
i tertify under his seal of office, and transmit to the
amesponding court of the county in which the real estate
aficted by the action is situated, a copy of the judgment.
Theclerk receiving such copy must file, docket, and record
the judgment in the record of the court, briefly designat-
igitasa judgment transferred from court (naming
e proper court).
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TITLE V.

Of the Manner of Commencing Civi
Actions.

§ 405. Actions, how commenced.
§ 406, Con;‘%lah::. ]hvoevg indorsed. When summons may be issued, an
§ 407, 3‘};’,‘;‘;‘%‘.’1’3’ how issued, directed, and what to contain.

. Notice ogertthe pendency of an action affecting the title to res

property.
410. Summons, how served and returned.
411. Summons, how served.
412, Publlcatlon whe defendmt is absent from the State, cox
ce. co?omtlon having no agent, etc.
413, Ma.nner of pnblicatlonan appointment of attorney.
414. Proceedlngse(vivhere there are several defendants, and part onl

415. Proof of service, how made.
416. When jurisdiction of action acquired.

§ 405. Civil actions in the courts of this State an»
ggalmenced by filing a complaint. [In effect July 1st
Commancement—genemny,l Cal. 280; 10 Cal. 374; 21 Cal. 351; 29Ca

238; 34 Cal. 165. Demand before, p)aadmg sec. 426n. Pendency of ae
tlon from, sec. 1049

Issuance of summons-—embraced before Amdt. 1874, 18 Cal. 639; l
Cal. 577. Compare as to LIMITATIONS, sec. 350 and note.

§ 406. The clerk must indorse on the complaint thi
day, month, and year that it is filed; and at any timw
within one gear thereafter, the Blamtlﬁ may have a sum
mons issued; and if the action be brought against two o
more defendants who reside in different counties, may
have a summons issued for each of such counties at th
same time. But at any time within the year after the¢
complaint is filed, the defendant may, in writing, or b}

?pearmg and answering or demurring, waive the issui

summons; or, if the action be brought upon a join
contract of two or more defendants, and one of them hat
appeared within the year, the other or others may b
served or appear after the year, at any txme before trial
[In effect July 1st, 1874.]

One yonr—mnndstory. 53 Cal 245; no definite period before Amdf
1860, 35 Cal. 300,



7] MANNER OF COMMENCING. 8 407

Delay-~as to issuance of summons, 35 Cal. 296; as to service of sum-
noms, seo sec. 410n.  'Want of prosecution, generally, sec. 584n.
Sammons—issuance of, generally, 34 Cal. 168; 36 Cal. 585. Walver of
mmance, 4 Cal. 231. See ADMISSION, sec. 413; APPEARANOE, sec.
M4; CONSEXT, 8ec. 28in.
g.d'l indorsement—as to ministerial officers generally, see sec.
:a-l and slander suits—Security for beginning, see Stats. 1871-72,
Appearance—secs. 476, 1014.

Alias summons—sec. 408.

Besidence of defendants—in different counties, see sec. 78 a8 to
| Jaint contract—see sec. 414.

SUMMONS GENERALLY.
Alias—sec. 408.
inendment of—sec. 473n.
G ement of action—not el t of, sec. 405m.
Contents of—sec. 407n. ’
Dedendants—se0 SEVERAL DEFENDANTS.
Delay—sec. 410n.
mance of—secs. 405n, 406 aud note.
luisdiction—by service, sec. 416 and note.
:nl and slander—security for suit, sec. 406n.

pendens—sec. 409.

Mon—authorized to serve, sec. 410 and note.
Nblication-—service by, secs. 412, 413, and notes.
Doof of service—secs. 410, 415, and notes.

of—proof, supra; by publication, s : mode of, sec. 411
otes; alns poo. 410 COPY COMPLAINT Rore; by whom miade, see
N, supra; setting aside, 416n.
defendan

ts—part served, sec. 414 and note; extra time for
#ice, spc. 408. !

407. The summons must be directed to the defendant,
sgned by the eclerk, and issued under the seal of the
eurt, and must contain:

L The names ofsthe parties to the action, the court in

it is brought, and the county in which the com-

is filed ;
2 A statement of the nature of the action in general

3. A direction that the defendant appear and answer
‘bp c_om'glaint. within ten days, if the summons is served
within the county in which the action is brought; within

days, if served elsewhere;

4. In an action arising on contract, for the recovery of
money or damages only, a notice that unless the defend-
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ant so appears and answers, the plaintiff will take ju

ment for the sum demanded in the comflnint (stating it;
5. In other actions, a notice that unless defendant

appears and answers, the plaintiff will apply to the co

for the relief demanded in the complaint. The name

the plaintiff’s attorney must be indorsed on the summo:

[In effect March 26th, 1880.] 1
Process—generally, see sec. i8n. i
Style of process—Const. Cal. art. 6, sec. 20; Political Code, sec. 3|
Title of court—3 Cal. 192.

Contents of sammons—SUBD. 1, Parties, 44 Cal. 630. SUBD. 2,

acter of action, 28 Cal. 151; 41 Cal. 3l4; 52 Cal 5i8. SUBD. 3, Time

ap] , 1 Cal. 416; 5 Cal. 62,466; and cularly see 44 Cal. SUBD..

4, Notice for money default, 2 Cal. 241. SUBD. 5, Notice of amumuu.

z&r rfélgtﬂ(.le‘mmanded, 8 Cal. 619; 53 Cal. 253; generally, 2 Cal. 193; 7 Cal:
3 .

Abbreviations, etc.—sec. 188.
Amendments—sec. 473.

§ 408. If the summons is returned without being
served on any or all of the defendants, or if it has been
lost, the clerk, upon the demand of the plaintiff, 1::{
issue an alias summons, in the same form as the original.
[In effect February 15th, 1876.]

Alias summons—not too late, 48 Cal. 464; and for delay as to sum-
mons, generally, see sec. 410n; when unnecessary, 40 Cal. 5i2.

§ 409. In an action affecting the title or the right of
possession of real property, the plaintiff, at the time of
tiling the complaint, and the defendant, at the time of
filing his answer, when affirmative relief is claimed in
such answer, or at an(f time afterward, may record in’
the office of the recorder of the county in which the
property is situated a notice of the pendency of the action,
containing the names of the parties and the object of the
action or defense, and a description of the property in
that county affected thereby. From the time of filing
such notice for record only shall a purchaser or incum~
brancer of the property affected thereby be deemed to
bave constructive notice of the pendency of the action,
and only of its pendency against parties designated by
their real names. [In effect July 1st, 1874.]

Lis pendens—I13 Cal. 307, 591; 15 Cal. 263; 17 Cal. 149; 18 Cal. 102, %5;
21 Cal. 107; 22 Cal. 200; 23 Cal. 38, 355, 409; 24 Cal. 427; 27 Cal. 50; 28 Cal.
194; 34 Cal. 611; 36 Cal. 390; 43 Cal. 253, 843; 51 Cal. 478.

Alienati by p inp ion, sec. 747.

Partition—recording notice of suit, sec. 755.

§ 410. The summons may be served by the sheriff of
the county where the defendant is found, or by any other




143 MANNER OF COMMENCING. § 411

_person, over the age of eighteen, not a'party to the action.
‘Acopy of the complaint must be served twith the sum-
:mons, unless two or more defendants are residents of the
mme county, in which case a co]py of the complaint need
oly be served upon one of such defendants. - When the
smmmons is served by the sheriff, it must be returned,
with his certificate of its service, and of the service of any
eopy of the complaint, where such copy is served, to the
ofice of the clerk from which it issued. When it is served
any other person, it must be returned to the same place,
an affidavit of such person of its service, and of the
ice of & c%py of the complaint, where such copy is
. [In effect July 1st, 1874.]

favice of summons—manner of, sec. 411 and notes.

Moot of service—sec. 415.

Oy of complaint—essential, 11 Cal. 372; 28 Cal. 153; 8 Cal. 279; 4l
gl:.a%:lﬁ?aeqd, formerly had to be, 51 Cal. 615. Single, when suf-

Who may serve—sheriff’s deputy, not as such, 5 Cal. 449. Any out-
mgon, 31 Cg.c 2::.9 ‘Who could serve formerly, 3¢ Cal. 301. In
Rerif”s return—sec. 415, subd, 1, note.

Afdavit—sec. 415n. . -

Wting agide service—sec. 4l4n.

lavice after return—40 Cal. 572.

Delay—in serving sammons, 23 Cal. 233; 36 Cal. 585; 3) Cal. 430; 45
QL8; 47 Cal. 614; 43 Cal. 464; In jssulng summons, sec. 406n; in pros-
#ion, generally, sec. 594n.

§411. The summons 1nust be served by delivering a
Wy thereof, as follows:

L If the suit is against a corporation formed under the
Imof this State, to the president or other head of the
#mporation, secretary, cashier, or managing agent thereof;

2. If the suit is against a foreign corporation, or a non-
®ident joint stock company or association, doing busi-
¥ and having a m ing or business agent, cashier, or
mmtary within this State, to such agent, cashier, or

retary - .
3 If

?
. If against a minor under the age of fourteen years,
residing within this State, to such minor, personally, and
also to his father, mother, or guardian; or, if there be
tone within this State, then to any person having the care
i orcontrol of such minor, or with whom he resides, or in
wliose service he is employed;
4 If against a person residing within this State. who
" has been judicially declared to be of unsound mind, or
Incapable of conducting his own affairs, and for whom a

'
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rdian has been appointed, to such person and also t4
is guardian;

5. If against a tounty, city or town, to the president ¢
the board of supervisors, predident of the council,
t.i']usteei_s, or other head of the legislative departme
thereof; :

G. In all other cases, to the defendant personally. [Tw
effect July 1st, 1874.]

Mode of service—statute the guide, 11 Cal. 372; 43 Cal. 385; on shes
iff, Political Code, secs. 4190-4192; by telegraph, sec. 1017; generally, &
Cal. 616; 42 Cal. 484.

SUBDIVISIONS 1,2. Corporations—6 Cal. 185; 10 Cal. 342, 444; 41 Cal.
616. Association—business, sec. 388 and notes. :

STBDIVISION 3. Minor—father suing, before Code, 51 Cal. 618§
guardian of, sec. 372. i

SUBDIVISION 4. I or i t —guardian i
sec. 372; whex(‘)e no guardian, 53 Cal.787. a “:

SUBDIVISION 5. Oounties as parties—s¢e REAL PARTY IN I
TEREST, 8€C. 36in.

SUBDIVISION 6. Personal service—mode of, 16 Cal. 386; on attor-
ney-in-fact, 45 Cal. 455.

§ 412. Where the person on whom the service is to be
made resides out of the State, or has departed from the:
State, or cannot, after due diligence, be found within the’
State, or conceals himself to avoid the service of sum-
mons, or is a foreign corporation, having no managing or
business agent, cashier, or secretary within the State, and
the fact appears by affidavit to the satisfaction of the
court or a judge thereof, and it also appears -by such affi-
davit, or by the verified complaint on file, that a cause of
action exists against the defendant in respect to whom '
the service is to be made, or that he is a necessary or
proper party to the action, such court or judge may make
an order that the service be made by the publication of
the summons. [In effect March 26th, 1880.]

Section generally—4 Cal. 304; 6 Cal. 201; 8 Cal. 449; 12 Cal. 583; 34
Cal. 641; 47 Cal. 144.

SERVICE BY PUBLICATION.

Affidavit—for, 12 Cal. 285; 23 Cal. 85; 26 Cal. 149; 30 Cal. 611; 31 Cal.
342; 47 Cal. 144; 50 Cal. 498.

Order—for, sec. 413; cannot direct issuance of summons, 20 Cal. 8l

Supplemental complaint—27 Cal. 300.

Fictitious person—against, 45 Cal. 689.

Justice’s Court—expressly applied to, sec. 849.

Jurisdiction—see sec. 33n. :

Non-resident—against, personal judgment on, 53 Cal. 635.

Constitutionality—Y Cal. 111; 39 Cal. 439; 44 Cal. 359. But see Bek
cher v. Chambers, 53 Cal. 635. )
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‘M attack—strict construction on, 12 Cal. 100; 47 Cal. 145.

Qollateral attack—Iavorable construction as to Superior Courts, 33
Al 53%; Hahn . Kelly, 34 Cal. 391; 37 Cal. 458; 4 . 859; 49 Cal. 37.
Em INTENDMENTS, sec. 53n, Strict construction, 27 Cal. 3060; 3

#2; 30 Cal. 502; Belcher v. Chambers, 53 Cal. 635, overruling Hahn
. ) Supra.

§413. The order must direct the publication to be
mde in 8 newspaper, to be designated, as most likely to
Evenotice to the person to be served, and for such length

time as may be deemed reasonable, at least once a
wek; but publication against a defendant residing out of
e State, or absent therefrom, must not be less than two
wnths.  In case of publication, where the residence of a
x ident or absent defendant is known, the court or
Efysnust direct a copy of the summons and complaint
[ forthwith deposited in the post-office, directed to
‘S person to be served, at his place of residence. When
{blication is order?d, personal service of a copy of the
‘ammons and complaint out of the State is equivalent to

Jeblication and degosic in the post-oﬂice, and in either
s the service of the summons is complete at the expira-

of the time prescribed by the order for publication.
effect July 1st, 1874.]
.Sction generally—3 Cal. 465; 9 Cal. 107, 616; 26 Cal. 149; 45 Cal. 30;
‘M}e to Justice’s Court, sec. 849.

Juignated newspaper—23 Cal. 85.
‘Meiod of publication—12 Cal. 100; 31 Cal. 173; 32 Cal. 347.
Milication on Sundays—32 Cal. 347.

| Toof of publication—sec. 415, subd. 3a.

(ompletion of publication—time to answer after, § Cal. 465; judg-
by default, sec. 585,8ubd. 3.

54}@ ‘When the action is against two or more defend-
Jointly or severally liable on a contract, and the
mons i8 served on one or more but not on all of them,
plaintiff may proceed against the defendants served in
same manner as if they were the only defendants.
:h:!é:‘ngeneranyca—seeh secs. 579, 989; also, secs. 383, 389, and 3 Cal.
.6 Cal. 176, 607 ; 7 Cal. 443; 12 Cal. 351: 13 Cal. 558; 17 Cal. 564; 13 Cal.
ll.foz;zscu.i-zs; 30 Cal. 534; 35 Cal. 6l2; 39 Cal. 93, ¢
oint defendants—one served, 10 Cal. 511; Tay ». Hawley, 39 Cal. 93;
ﬁl{ij Bandint, 50 Cal. 830; a5't0 partners, ses s6c. 35; b Cal 89; 51

§ 415. Proof of the service of summons and complaint
must be ag follows: P
1 1f served- by the sheriff, his certificate thereof;
. If by any other person, his affidavit thereof; or,
% Incase of publication, the affidavit of the printer, or
Copz Crv, PROC.—18.
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his foreman or dprincipal clerk, showing the same; and an
affidavit of a deposit of a copy of the summons in the
post-office, if the same has been deposited; or,

4. The written admission of the defendant in case of
service otherwise than by publication; the certificate or
affidavit must state the time and place of service.

Return of service of summons—intendments as to, 8ee sec. 53n;
sufficiency on collateral attack, 34 Cal. 391; 45 Cal. 455; 51 Cal. 615.

SUBDIVISION 1. Sheriff’s ceniﬂcato—a Cal. 266; 5 Cal. 449; 6 Cal.
85; 23 Cal. 401; 45 Cal. 455; sherift ’s return, geuerally.sec‘ssan.

SUBDIVISION 2. Affidavit—11 Cal. 372; 28 Cal. 152.
SUBDIVISION 3. Affidavit of publication—23 Cal.85; 27 Cal.295; 33
‘Cal. 505; proof of publication, generally, secs. 2010, 2011.

SUBDIVISION 4. Admission of servico—e Cal. 321; 11 Cal. 301’ 35
Cai.528. Time and place—3 Cal. 192; 6 Cal. 295; 23 Cal. 153.

aside service—50 Cal. 185. Section in general—'l Cal. 279 9 Ca.l. 616;
31 Cal. 238; 34 Cal. 403, 612; 37 Cal. 458; 43 Cal. 385.

§ 416. From the time of the serwice of the summons
and of a copy of the complaint in a civil action, where
service of a copy of the complaint is required, or of the
completion of the publication when service by publication
is ordered, the court is deemed to have acquired jurisdic-
tion of the parties, and to have control of all the subse-
?uent proceedings. The voluntary appearance of a de-

ndant is equivalent to personal service of the summons
and (]:opy of the complaint upon him. [In effect July 1st,
1874.

An act concerning service of summons upon absent de-
fendants by publication, approved March 15th, 1872, is re-
pealed. [In effect March 20th, 1874.

Section generally—7 Cal. 62, 584; 30 Cal. 439; 34 Cal. 391, 579; 40 Cal.
640; 41 Cal. 41,

Admission of service—sec. 415.

Appearance—sec. 1014.

Waiver of summons—sec. 406.

Janxbsdiohon—generany sec. 33n; acquired how, Ibid.; of the per-
son,
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CHAPTER L
THE PLEADINGS IN GENERAL.

42%. Definition of plendlng.
421. This Code prescribes the form and rules of pleadings.
§ 422. What pl are allowed.

§ 420. The pleadings are the formal a.llefgations by the
arties of their respective claims and defenses, for the
fudgment of the court.

421. The forms of 1glea(ling in civil actions, and the
rules by which the sufficiency of the pleadings is to be
determined, are those prescribed in this Code.

One form of action—sec. 307 and note.

Forms of pleading—10 Cal. 558; 17 Cal. 497.

General rules of pleading—sec. 452 ef seq.

Abolition of old systems—12 Cal. 147; 31 Cal. 158.

CODE PLEADING.

Leading cases—10 Cal. 22; Green v. Palmer, 15 Cal. 414; 16 Cal. 243;
82 Cal. 450; 37 Cal. 250; Haskell v. Haskell, March 5th, 1880.

Forms adopted—I14 Cal. 82; 24 Cal. 463; and see secs. 407, 421.

Abbreviations and numerals—sec. 186,

Rules—sec. 452 et seg.; 15 Cal. 415.

Liberal construction—secs. 452, 478, 475.

Fictions—disapproved, 16 Cal, 243; 22 Cal. §70.

Common counts—see INDEBITATUS ASBUMPSIT, sec. 426n.

Ordinary language—-16 Cal. 244.

Conciseness—required, 15 Cal. 418; in complaint, sec. 426, subd. 2.

Repetition—forbidden, 15 Cal. 418,

Facts, allegation of— Solely and wholly, 2 Cal. 88, 256, 468; 8 Cal. 121,
205, 229; 9 Cal. 615; 10 Cal. 535; 14 Cal, 459; 15 Cal, 414, 415; 30 Cal. 320; 39
Cal. 539; 42 Cal. 4i5; 43 Cal. 522; 45 Cal. 616; 50 Cal.298; and see, as to
comgl t, INDEBITATUS ASSUMPSIT, 8¢C. 426n. Material onlr. sec.
463; 15 Cal. 416; 19 Cal. 476. Ultimate, not_probative, 6 Cal. 171; Il Cal.
166, 168; 15 Cal. 417; 16 Cal. 244, 577; 23 Cal. 568; 23 Cal. 165; 31 Cal. 271;
32 Cal. 455; 39 Cal. 317; 47 Cal. 488; 44 Cal. 450; Harris v. Hillegass, March
30th, 1880; Conner v. hludwort.h, April 26th, 1880.

Time—39 Cal.74; 40 Cal. 355; 44 Cal. 299,

Law, conclusions of—not to be averred, 12 Cal. 534;.15 Cal. 414, 415;
21 Cal 119; 29 Cal. 453; 31 Cal. 72, 271; 44 Cal. 264; 46 Cal. 17; 51 Cal. 210;
but see 34 Cal. 46; 47 Cal. 488; and see INDEBITATUS ASSUMPSIT under
COMPLAINT IN PARTICULAR CASES, 8ec. 426n.
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§ 422. The only pleadings allowed on the part of the
intiff are—

1 The complaint;

2 The demurrer to the answer.

And on the part of the defendant—
1. The demurrer to the complaint;
2 The answer. :

Under Practice Act—49 Cal. 301
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" CHAPTER IL
THE COMPLAINT.

425. Complaint, first leadlng
426, Complaint, what to contain.
427. What causes of action may be joined.

§ 425. The first pleading on the part of the plaintiff is
the complaint.

426. The complaint must contain— :

. . The title of the action, the name of the court axﬁi

county in which the action is brought, and the names of

the parties to the action;

2. A statement of the facts constltutmg the cause of.

action, in ordinary and concise lanﬁu :

3. A demand of the relief which the plamtlff claims.

If the recovery of money or damages be demanded, the:

amount thereof must be stated. .
Complaint, generally—see CODE PLEADING, sec. 421n.

CONTENTS OF COMPLAINT.

SUBDIVISION 1. Title—defective, sec. 1046. Court—see 3 Cal. 19"
Venue —generally, secs. 392-400. Parties —g nerally, secs. 367-3&;
names of, secs. 474 13 Cal. 75; and see 44 Cal. 630.

SUBDIVISION 2. Facts—how alleged, see CODE anmo,‘lea.i
42{1». Concise and ordinary language—see CODE PLEADING, 56

n.

SUBDIVISION 3. Relief—sec. 580n. Damiges—see COMPLAINT IN '
PARTIOULAB CASES, infra, and sec. 657. subd. 5n. Cross-complaint

—5ec.
OOMPLAINT, IN PARTICULAR CASES.

Account—Items, omitting, stated, 9 Cal. 360; and see 13 Cal
42'1. Acconnﬁng—suit for, 7 Cal. 17§ Qnacke bush v. Sawyer, March

'i hips, 2 Cal. 86; 3 Cal, 204; 4 Cal. 320; 6 Cal. 54; i %
Cal. 434 4309. 11 28 Cari71; 50 Cal. 77 Adminigtrator—6 Cal 333, 1
al, 5595 12 Cal. 314; 28 C al.lsé, 3BCaL2l 50 Cal. 456; see,also.sm!m
1582. Amen enf—sec. 479n; also see secs. 432, 472, Assessm

street—see TAXES. Assi ee—ol’ bankrupt, 48 Cal. 450; generally.
ASSIGNMENT, 8€C. 368n. numpslt—sae INDEBITATUS ASSUMPSIT,
and CONTRAQOT. Bond—4 Cal. 15; 30 Cal. 629; 52 Cal. 504. Oomxnon
connm—see INDEB!TATUB ASSUMPSIT. Contract—Avermen

§ Cal. 294, 302; 31 Cal. 251; 38 Cal. 603 51 Cal. 210. Brmh,so Cal.
510 - io cal. 472: 50 CAL 6203 53 CAL 461, Conditions precedent, f; sec. 457;
Cal. sidorasion oo Cal ot 11 G ions 3 Cal 147, Frauds,
sza:uzeof—zscu.m 43 Cal. 463, 500; 46 Cal. 267; 51 Cal. 210. lm&wz

rt walved, 3 Cal 463; 12 Cal. 90 1sbal.m, 226&1.246.
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'or, 50 Cal. 520. P tons p
*ht.mthatxm I rt, 52 Cal. 591; ggl:lferally,ls (%l. 472, Wagreringi
Code, sec. 60; 43 Cal. 616. Conversion—42 Cal. 9M; 50
}um; Cal, 71&; Payne v. Elliot, March 18th, 1830; and see 5
: ,and TROVER. OCorporations—sec. 471; ; 8Cal. 300; 9 Cal. 436;
. 11Cal. 258; 37 Cal.360,541. Damages—averring generally,l Cal.479~ 19
~N.ZB 22 Cal. 221; 41 cn.m. 50 Cal. 280: extent of claim, seazcu.zw
§Cal. 306 9 Cal. 627; and sec.m speclal. where, 1 Cal C
10al. 89; iocu.zs, 2éca1.m°- 30 Cal. 97; 34 Cal. 138; 38 Cal. 690; 4 Yot
;41 dal. 165, ect—onrlng, sec. m 51 Cal. 175. Demand—attor-
€y, by, 16 Cal. Tl, averment of, see ornz7 of alleqntlon of; conver-
im,lCal 160; 11 Cal, 303; (‘81.495- 22 Cal. 164; 23 Cal. 36D; 30 Cal.)
: 33 Cal. 583; 50 Cal. 367: deed s Cal. 266; 47 Ca.'L 71: detenflon, un
Weful, see conversion; ejectment, 16 Gal. 90; 33 Cal. Cal.’538:
@t of, 23 Cal. 370; form of alleglatlon of, 22 Cal. 2513 38 Cal. :
toad, 3 Cal. 165: money claims, 6
§: personal Rm&ecfﬁ' or, see conversion; mmlsso notes, 12 Cal.
;% Cal. 27! 150, 49 Cal. 467; 51 239: stockholder, 389 Cal.
o metl& 15 5 Cal. 9; torts, see conversion; trustees, 40 Cal. 614; ven.
s lien, 50 Cal. 23.° Deminer-—unlawtul 'sec. 1166; generally, secs
1179, "Divorce—b51 Cal, 543, and see under note to sec. 76 subd. 4
t—sec. 455; 16 Cal. 23; Payne v. Treadwell, 16 Cal. 223; 18 La.l.
.19 Cal. 113; 24 Cal. 260; 38081.216 39 Cal. 585; 41 Cal. 595; 46 Cal. 8
GL2L,563; 48 Cal 638; 80 Cal 256, 603 83 10 DRMAND, s¢6 that head.
' domain—53 Cal 223. Eqmty—see RELIEP, sec. 580n; 50 Cal.
5,2, 422; and see SPECIFI0 PERFORMANCE, TRUST. Enoppel—
mr‘a‘lly gec, 1908s. Executor—seo ADMINISTRATOR. Fees—of
' Cal. 421. Forcible ontry—seo DETAINER, UNLAWFUL.

Tereciosure—settin g aside, 49 Cal. 676; action genera.lly. sec. 726.
Pﬂnd—facts setting torth. 17 Cal. 206; 10 Cal 411; 21 Cal. 642; 23 Cal. 77;
Gal, 163; 30 Cal. 666; 35 Cal. 7 :}Cax.sss.’aecmxaso

Cal. 714; Cal. 202;
wv. Elliott, March 18th, 1880; combination for, 25 Cal.5%. Goods
{0 wife, 53 Cal. 74; generally, see INDEBITATUS ABSUMPSIT.
assumpsit- —suﬂlclency of count in, 10 Cal. 337; 13 Cal. 171;
B0 330; ‘Wilkins v. Stidger, 22 Cal. 232; Ahadie v. Carlllo, 32 Cal. 172;
Ium De 1a Guerrs v. n‘ewhau, May I5th, 1880: generally, 6 Cal.
;10 Call 3375 14 Cal. 147; 41 Cal. 19, Indemnity—offer of, 28 Cal. 562.
tion—53 Cal. 416; preventive relief, generally, 580n; preliminary
Bhnction, sec. 527, and generally, sec. 525 ef seg. Injury—48 Cal. 409;
804l 460; 51 Cal. ne also, see NEGLIGENCE. Insurance—fire, own-
whip of poucy, &al. 416, orvention—sec. 387. Judgment—
::ig:de s 67(132 Gall.dlm l28 s(‘311511. M& 41 ?al 314; 221 Caib"salm;g; t(z)
s coin, €] ons Ol‘ 8ec. . analo:
e g3, Cal. 76: &0;"47°Cal. 207> Maliciots pr 8 Cal.

8 WCal. 115, Mlnlng stocks—see cases under CONVERSION and
mcmo PERFORMANCE, Mistaké—48 Cal.276. Money had and re-
ceived—33 Cal. 650. Negligence—3 Cal. 109; 48 Cal. 221, 409. Parties—
Fenerally, sec. 367 ef seq. Partnership suits—see ACCOUNTING. Peo-
E;o—bmu Cal. 242; and see under BEAL PARTY IN INTEREST, 8ecC.
propony—ta.king, Cal. 612; and see TROVER.

ry note—28 Cal. 245; 32 Cal. 569; 35 Cal. 118; 36 Cal. 299; 43

Cal 335: asto Dmm, see that head. Redeem—sult to, 50 Cal. 549,
lp % 50 Cal. 298, Relief—limits of, sec. 530 and

notes, Replevin—4 Sheriff—against, see FEES. Slander—
%¢.480. Specific peﬁ‘ormance—m Cal. 422; and generally, see SPE-
m'lo RnLu:r 8ec. 580n. Statute—3 Cal. 236; 9 Cal. 424, and see
pleading, generally, secs. 458, 459, Successouhip—m Cal.

ﬂ'l and generally, see sec. 385. plaint—sec. 464.

243
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Taxes—49 Cal. 150, 623; 51 Cal. 217. ‘Tender—33 Cal. 397. Title—quiet-
ing, 35 Cal, 30; 38 Cal. 679; 53 Cal. 395; and generally, see secs. 738, 1050.
Tort—joint, 63 Cal. 654. Trespass—i9 Cal. 617; 51 Cal. 303; 53 Cal. I4L.
Trover—43 Cal. 152; 49 Cal. 617; 50 Cal. 367, 616; Payne v. Elliott, March
i8th, 1880, ‘Trust—30 Cal. 107. ' Usage of trade—sec. 1870, subd. 12; 46
Cal. 209, Vendor’s lien—8 Cal. 398. Verification—sec. 46. Work and
labor—Downing v. Graves, April 8th, 1880.

§ 427. The plaintiff may unite several causes of action
in the same complaint, where they all arise out of—

1. Contracts, express or implied;

2. Claims to recover specific real property, with or with-
out damages for the withholding thereof, or for waste com-
mitted thereon, and the rents and profits of thesame;

3. Claims to recover specific personal property, with or
without damages for the withholding thereof; .

4. Claims against a trustee by virtue of a contract or by
operation of law; . . .

5. Injuries to cilaracter;

6. Injuries to person;

. 7. Injuries to property;

The causes of action s80.united must all belong to one
only of these classes, and must affect all the parties to
the action, and not require different places of trial, and
must be separately stated; but an action for malicious
arrest and prosecution, or either of them, may be united
with an action for either an injury to character or to the
person.

Uniti of action—Generally—5 Cal. 224; 7 Cal. 133; 9 Cal

842; 17 Cal, 261; 23 Cal. 197; Wilson v, Castro, 31 Cal. 428; 46 Cal. 169; 53
Cal. 171. Stating separately, 14 Cal. 146, 543; 15 Cal. 151; 18 Cal. 576; 23
Cal. 197. Improper joinder, and ol on to, sec. 430, 5; 81 Gal

lz)goecd
428; 50 Cal, 523; 51 Cal. 489; 52 Cal. 250.

SUBD1VISION 1. Oomracts—lo‘&gl. 233, 299; 22 Cal. 457; 24 Cal. 379;
25 Cal. 266; 28 Cal. 105; 42 Cal. 245; al. 270; 48’0&!.478;500&].662.

Csv}n;)nvxsxon 2. Real property—4 Cal. 291; 5 Cal. 225; 14 Cal 25; 1§

SUBDIVISION 3. Replevin—generally, sec. 509-¢f seg.
SUBDIVISION 4. Trustees—23 Cal. 632.
SUBDIVISION 5. Libel or slander—pleading, sec. 460.
SUBDIVISION 6. Personal injuries—4 Cal. 27.

SUBDIVISION 7. Injuries to property—3 Cal. 440; 12 Cal. 555; 82 Cal.
585, 90; 43 Cal. 180, P !
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CHAPTER INL

DEMURRER TO THE COMPLAINT.

zm. When defendant may demur.

4. Demurrer must specify, etc. May be taken to part. May ane
swer and demur at same time.

"m. ‘What proceedings are to be had when complaint amended.

AL Objecggon not appearing on complaint, may be taken by an-

SWer.
{61 Objectd when d d walved.

430, The defendant may demur to the complaint
in the time required in the summons to answer, when

hpms upon the faco thereof, either—

L That the court has no jurisdiction of the person of the
ddendant, or the subject of the action; or,

4 That the plaintiff Las not legal capacity to sue; or,

3 That there is another action pending between the
e ﬂgrties for the same cause; or,

4 That there is a defect or misjoinder of parties plaintiff
@defendant; or,

& That several causes of action have been improperly

; or,

& That the complaint does not state facts sufficient to
Wmstitute a cause of action; or,

1 That the complaint is ambiguous, unintelligible, or

1n,
DEMURRER GENERALLY.

OBca—admits facts, 8 Cal. 397; 19 Cal. 128; 24 Cal. 602; 38 Cal. 337; and
Amld not state them, 24 Cal. 239: to whole or part, sec. 431; raises Is-
& of law, secs. 589, 532.

hmib—nottoogeneml 1 Cal. 448; 4 Cal. 330; 10 Cal. 237; 24 Cal. 382;
RCal. 24; 47 Cal. 90, 608; 49 Cal. 560¢ c:{ll-ounda. ‘specifying, sec. 431; not
g nyg. 10 Cla;.e%s&); 283%1. 228; 38 Cal. 230: not for change of venue,

; an( sec. 396. .

Sunined—when, 50 Cal. 276, 520, 588; Hartman o. Olvers, December

50,155, 4 Fa. O L 3 s 20888

e of—sec. 465.
Notice—of ruling on, time runs from service of, sec. 476.
neammamm:o—eec. 1014.
aring on—secs. 593, 594,
Judgment on—sec. 638.

GROUNDS OF DEMURRER.

BUEDIVIsioN 1. No jurisdiction—6 Cal. 336; 16 Cal. 432; 49 Cal. 851;
..&C%E. Ralsing at mjm stage of the proceedings, 866 NON-WAIVER,
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Sm:?égszgsx 2. Disability of plaintiffi—-see PARTIES, sec. 367 et
seq.; . X

SUBDIVISION 3. Another action pending—generally, 14 Cal. 42; 27
Cal. 105, 358; 29 Cal. 314; 32 Cal. 628; 36 Cal. 132; 41 Cal. 62,

SUBDIVISION 4. Joinder of parties—generally, secs. 378, 381, 382,
383, 414, 578, 579: estoppel on objection as to,4 Cal. 197; 40 Cal. 105:
waiver of objection as to, sec. 434.

Non-joinder—of plaintiffs, sec. 382; 3 Cal. 270, 465; 8 Cal. 516, but
see sec. 384; 12 Cal. 126; 21 Cal. 164; 30 Cal. 96: of defendants, 8 Cal, 74 ;
él'\?.%lsél%, 17 Cal. 503; 23 Cal. 245; 30 Cal. 455; 38 Cal. 24; 44 Cal. 3%; 53

Misjoinder—of plaintiffs,secs. 378, 331, 382, 434; 6 Cal. 471; 10 Cal. 302,
347; 21 Cal. 633; 26 Cal. 337; 29 Cal. 639; 40 Cal. 165; 50 Cal. 459: of defend-
ants, 5 Cal. 813; 30 Cal. 58; Wilson v. Castro, 31 Cal. 426; 44 Cal. 319;
48 Cal. 234; 53 Cal. 665; “ Debris” case, 63 Cal. 721; Hooper v. Flood, Feb-
ruary 28th, 1880.

SUBDIVISION 5. Misjoinder of of acti 7 Cal. 133; 10 Cal.
217; 43 Cal. 180; 47 Cal. 87; 50 Cal. 523, 652; 51 Cal. 431, 511; 52 Cal. 250;
Haskell . Haskell, March 5th, 1380: generally, see séc. 421, and notes.

SuBDIVISION 6. Insufficiency of complaint—10 Cal. 347, 559; 12
Cal. 314; 15 Cal. 414; 18 Cal. 75; 19 Cal. 85, 481; 20 Cal. 211; 22 Cal. 457; 28
Cal. 294; 29 Cal. 45; Kent v. Snyder 30 Cal. 672; 42 Cal. 279; 47 Cal. 87;
49 Cal. 455, 560; 50 Cal. 127, 208; 52 Cal. 142, 473, 504; 53 Cal. 74, 267; Has
kell v. Haskell, March 5th, 1880; Conner v. Bludworth, April 26th,
1880. Raising at any time, 8¢6 NON-WAIVER, 8ecC. 434n.

SUBDIVISION 7. Ambiguity—25 Cal. 82; 29 Cal. 156; 36 Cal. 195; 39
Cal. 618; 41 Cal. 595,657; 43 Cal. 191; 45 Cal. 21,125; 47 Cal 488; 50 Cal.
132, 639; 53 Cal. 435.

§ 431. The demurrer must distinctly specify the
grounds upon which any of the objections to the com-
laint are taken. Unless it do 8o, it may be disregarded.
t may be taken to the whole complaint or to any of the
causes of action stated therein, or the defendant may de-
mur and answer at the same time.

Specifying grounds—6 Cal. 386; 25 Cal. 82; 30 Cal. 666; 39 Cal. 401; 44
Cal. 43; 50 Cal. 121; 52 Cal. 356; and see DEMURRER GENERALLY.
Limits, not too general, sec. 430n.

Whole or Part—31 Cal. 103; 47 Cal. 603, and sec. 430z as to generality.

Demurrer with answer—31 Cal. 101; 32 Cal. 208: answer after de-
murrer, as walver, 1 Cal. 206, 470, 481.

§ 432. If the complaint is amended, a copy of the
amendments must be filed, or the court may, in its discre-
tion, require the complaint, as amended, to be filed, and
a copy of the amendments, or amended complaint, must
be served upon the defendants affected thareby. The de-
fendant must answer the amendment or the complaint, as
amended, within ten days after service theieof, or such
other time as the court may direct, and judgment by de-
fault may be entered upon failure to answer, as in other
cases. [In effect March 9th, 1880.]

3Amondment—generally, secs. 472, 473; to complaint, sec. 473s, 28 Cal.
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El‘lmi:m%o answer—23 Cal. 130; 30 Cal 102; 32 Cal, 131: ten days,
ult—30 Cal. 192; generally, sec. 585.

I§ 433. When any of the matters enumerated in sectiou

do not appear upon the face of the complaint, the ob-
pction may be taken by answer.

' Mjection by answer—29 Cal. 637; 45 Cal. 270; 47 Cal. 221; 49 Cal. 155.

}434. If no objection be taken, either by demurrer or
swer, the defendant must be deemed to have waived
“‘ame, excepting only the objection to the jurisdiction
@ court, and the objection that the complaint does not
e facts sufficient to constitute a cause of action.

Baiwor Answer, admissions by la.l sec. 462; 4 Cal.117; 8 Cal.
e -t-—4 denial fon must \)e raised belo“,
- Rr ; 83 Cal. k SplerSv Du-
v, Kirk e4th fﬁSO. C'auses o,
3‘)5 10 2 Cal, .’!42, 51 (,zll 431.
uoe L 10 -»Cal.88; Cal. 93,

i 44 Ca.. '); lCal 1'15 'omder,de eclweor rmp per,
168; 4 Cal. 3 - 1643 7 Cal. 333; 10 Cal. 167; 21 Cal.
. $6Cal. 1263 SSCal. 521 48 Eal. 364 50 Jal.223; 51 cal. 431, 5" ‘Cal. 10!
migtions, Stamte of, 23 Cal. 2.
.

Tiant]

to ]nrlsdictlon and complalnt’s validity,
i¢ at an; stage of the procéedin: gsc al, ) Cal, 437; 52 Call
tode of {akl.ng after answer, Hentsch v. Porter, 10 CaL. 560,
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CHAPTER IV.
THE ANSWER.

§ 437. Answer, what to contain.
§ 438. When counter-claim may be set up.
g 439. When defendant omits to set up counter-claim.
440. Counter-claim not barred by death or. ass%gnment.
§ 441. Answer may contain several grounds of defense. Defendant
may part and d to part of p

§ 437. The answer of the defendant shall contain:

1. A general or specific denial of the material allegations
of the complaint controverted by the defendant;

2. A statement of any new matter constituting a de-
fense or counter-claim. If the complaint be verified, the
denial of each allegation controverted must be specific,
and be made positively, or accqrding to the-information
and belief of the defendant. If the defendant has no in-
formation or belief upon the subject sufficient to enable
him to answer an allegation of the com}alaint, he may so
state in his answer, and place his denial on that ground.
If the complaint be not verified, a general denial is suffi-
cient, but only puts in issue the material allegations of
the complaint. [In effect July 1st, 1874.]

Contents and character of answer—After demurrer overruled, 45
Cal. 272. Classification of defenses, Piercy v. Sabin, 10 Cal. 22, 803; 21
Cal. 60. Election as to defenses, 22 Cal. 671; 30 Cal. 200, Generally, secs.
431 to 434, 441, 452; 1 Cal. 18, 194, 362, 368. A"amwnesa, 18 Cal. 461; 27 Cal.
669. Prohibited defenses, 36 Cal. 378; 46 Cal. 100. Several answers,33 Cal.
92; 34 Cal. 47. Wauver by, 1 Cal. 206, 471, 481; 50 Cal. 185.

SUBDIVISION 1. General denial—see subd. 2, and DENIALS, infra.
Specific denial—see subd. 2, and DENIALS, infra. Material allega-
tions—see subd. 2, and DENIALS, infra.

SUBDIVISION 2. Generally—1 Cal. 362, 871; 4 Cal. 233; 9 Cal. 74; 21
Cal. 11, 430; 30 Cal. 173, 439; 31 Cal. 225; 32 Cal. 620; 35 Cal. 274; 40 Cal.
100,425, New matter—see infra. Defenses—broadly, see classification
of, under CONTENTS AND CHARACTER OF ANSWER, supra; strictly,
see NEW MATTER, under CONFESS10N AND AVOIDANCE. . Counter-
claim—see NEW MATTER, tnfra. Verification of pleadings—sec.
446 et seg. Specific denial—see DENIALS, infra. Information and
belief—see DENIALS, infra. General denial—see DENIALS, infra.
Material allegations—see DENIALS, infra; conclusions of law, not to
be denied, see same; denials on information and belief, see same.

DENTALS.

Admissions, as affecting—generally, 18 Cal. 434; 37 Cal. 165: by at-
torney, sec. 283, subd. 1, note; 5 Cal. 80.
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Conclusions of law, of—improper, 9 Cal. 38; 14 Cal. 112; 17 Cal 571;
BCal 330; 21 Cal. 215; 23 Cal. 338; 33 Cal. 128; 35 Cal, 452; 51 Cal. 541.

Conjunctive—~insufficient, see SPECIFIO DENIAL, when insufiiciont.

Damages—controverting allegation of, 12 Cal. 231; 22 Cal. 223.

General—2 Cal. 494, 510; 11 Cal. 69; M Cal. 18 Cal. 391; 22 Cal. 229;
80aL 481; Am. Co. v. Bradford, 2] Tlar 176, 578; 44 Cal. 2843
%&nﬁ, ’53 Call. 203; defensestobespech’llyp eaded, se6 NEW MAT-

ra.

- Information and belief, on—9 Cal. 59, 453; 13 Cal. 369; 17 Cal. 308; 23
{al 338; Brown v, Scott, 25 Cal. 194, 29 Csl. 191; Vassault v. Anstln, 2
MO)G,::C&L"II 36 Cal. 230; 38 Cal. 163.

 Material allegations only, of—secs. 462,463. 8 Cal. 280; 15 Cal. 411;

Cal 450; 36 Cal. 233; 48 Cal. 539; compare FAOTS, ALLEGATION OF,

CODE PLEADING, sec. 421n.
bmﬂc—deﬂn&t!on, 8 Cal. 453: form, 27 Cal. 479; 40 Cal. 62: insuffi.
when, 1 Cal. 196; 10 Cal. 372; 12 Cal 401 14 Cal 92 508. 15 Cal.6‘£8~
30; 17 Cal. 125; 1wa1 333; '22 C: k . 339;
" 417; 28 Cal. 566; 29 Cal. 81,664 AN 211} 5 Gal. us,
32 Cal, 109; 7 Cal. 3"8. 33 Cal. 287, 557 41 Ca 411; 43 Cal. 369;
61  SrGaL g4, sufiiclent, when, 20 Cal. 503; 22 Cal. 681; 27 Cal.
538; 32 Cal. 453; 85 Cal 149; 40 Cal. 62; i6Car 6 i mcm.u.
129, 610, 615, 620.

Sufficiency of—see under SPECIFIC DENIALS, supra, and 9 Cal. 33,
'.ﬁ 18031.438,461 2803.!. 170; 29 Cal. 189; 31 Cal. 331; 34 Cal. 161; 35
4; 36 Cal. 280; 45 Cal. 655; 50 Cal. 615; 51 Cal. 571.

NEW MATTER.

Qaracter of—generally, 10 Cal. 22, 303;_13 Cal. 430; 52 Cal. 99, 154;
ﬁnot walve denial, 52 al. 565; and see 'INCONSISTENT DEFENSES,

hfeuion and avoidance—21 Cal. 50; 51 Cal 571; and see CHAR-
412R OF NEW MATTER, supra.

Deemed controverted—sec. 462,
Oounter-claim—see sec. 438n; also, secs. 439—442.

$pecially pleading—8 Cal. 590; 9 Cal. 75; 10 Cal. 560; 12 Cal. 534; 13
um. 14 Cal. 415; 42 Cal. 174; 45 Cal. 483; 50 Cal, 57; 52 Cal. 263, 427, 435,

ANSWER GENERALLY.

e DENIALS, supra, and sec. 462; also 447,
lmndments of—secs. 472, 473n. z}Lppeamnce hy—sec. 10i4. Olmx--
lter of —see CONTENTS AND CHARACTER OF, supra. Construction
of-gec. 452. Conditions precedent—sec.457. Contents of—seo supra.

ter-claim—sec, 437, subd. 2; also, secs. 438, 439-442. Cross-com-
Paint—gec. 442. Defenses—as mcluding denials, see Classification of,
Wder CONTENTS AND CHARAOTER OF ANSWER, supra; moro strict-
U.msec. 437,subd. 2; NEW MATTER, supra, and sec. 462. Denials—
Disclaimer—sec. 739, hrtors—dlsregardlng. sce. 475,
Eﬂovpel —sec. 1908. General rules of pleading—sec. 432 ef seg.
Tudgment on pleadings—sec. 585n. New matter—seo supra. Parte
its—sec, 367 et seg. Service—sec. 465, Sham and irrelevant—sec. 453.
& out—sec. 453n. Supplemental—sec. 464, Time—extension
of,sec. 1054, Verification—sec. 446 ef seg. Waiver—sec. 434.
CopE C1v. PROOC.—14.



§ 438 THE. ANSWER, 158

ANSWER IN PARTIOULAR OASES.

Accord and satisfacti 40 Cal.97. A t, items of—demand-
ing, sec. tu Attachment—justification under, 22 Cal. 651; 51 Cal. 524;

53 Cal. 261. Olaim and de) very—returnase,sec%".o ntract—
oondltlons precedent in, see ANSWER GENERALLY; by firm, 22 Cal.
357. Ejectment—secs. 739, 741; 36 Cal. 633. 47 Cal. 21, K 437; 48 Cal.
537; 50 Cal. 26, 258, 310; 51 Cal. 118,198, 545; 63 Cal. 405, 435, and see EQUI-
TABLE DEFENSE, 8ec. 438n and Cal. 161; 48 Cal. 152. Instru-
ment—written, effect of se f 448, 9. Joinder—defect-

* tve or improper, 45 Cal. 264; Judgment—sec. 456; 39 Cal.
539; 53 Cal. 135; and see varmmxmox under roceas. infra. Justi-
fication—under I process; execuuon,'l Cal. 554; al. 304; 19 Cal. 112,
622: attachment, see that head. Land Contest4o Cal st Tabel—:
sec. 461. License—45 Cal. 485. Llnutations, stamte of Pleadln see
sec. mu. semng &n answer, 35 Cal. 122; Cal. 257, ) 262,
Moni yment—I17 Cal. 5’11, 21 ba.l 74, 30 Cal. 174.

ssory no!e—2l Cal, 74 50 Cal. 61. Replevin—w Cal. 615; 62 Cal.
286. Slander—sec. 461. Statme—prlvate, pleading, sec. 459. Tres-
pass—32 Cal. 578; 49 Cal. 538. Undue influence—see MORTGAGE.

§ 438. The counter-claim mentioned in the last section .
must be one existing in favor of a defendant and against
a plaintiff, between whom a several judgment might be
had in the action, and arising out of one of the following
causes of action:

1. A cause of action arising out of the transaction set
forth in the complaint as the foundation of the plaintiff’s
claim, or connected with the subject of the action;

2. In an action arising upon contract; any other cause
of action arising also upon contract, and existing at the
commencement of the action.

Section—construction of, 26 Cal. 305.

SUBDIVISION 1. SBee TRANSAOTION, under COUNTER-OLAIM,

SUBDIVISION 2. See CONTRACT, under COUNTER-OLAINM, infra.

COUNTER-OLAIM.

Action, subject of—connected with; see TRANSAOTION, infra.

Oontract—arising out of, 18 Cal. 171; 26 Cal. 305; 30 Cal. 252; 41 Cal. 56.

Or d ds—deemed p ted, sec. 440.

Dinmiual-nonewhere, sec. 581, subd. 1.
D g%ngnnhable—tmm cross-complaint, 34 Cal. 122; 38 Cal. 58¢; 41

Bqu.ltable defense—Ly way of ; requisites, 19 Cal. 299; 30 Cal. 443; 4
Cal. 362; ejectment, 19 Cal. 671; 42 Cal. 316, 392, 452; 46 Cal. 530; 47 Cal.
1465 WS 310; 52 Cal. 154; 53 Cal. 405.

Parties—between which allowable, 4 Cal. 229; 14 Cal. 233; 19 Cal. 658;
20 Cal. 281; 23 Cal. 627; 36 Cal. 301; 41 Cal. 56.

Ple_ading—ls Cal. 150; 49 Cal. 185; specially, 9 Cal. 75.

Separate suit—must be maintainable on, 3 Cal. 382; 8 Cal. 405; 14 Cal.
223; 19 Cal. 147, 658; 20 Cal. 281; 23 Cal. 627.

Set-off—generally, see CROSS-DEMANDS, sec. 368z, and 19 Cal. 354;
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:ﬁ,umm; equitable, 7 Cal. 548; 11 Cal. 101; and see SEPARATE

hm‘m of action—connected with, see TRANSACTION.
iency of—valid, 51 Cal. 223; insufiicient, 41 Cal. 661; 49 Cal. 163;
8 Cal 639; 52 Cal. 154; 53 Cal. 31.
Test of—s06 SEPARATE SUIT.
ion—relating to, 35 Cal. 274; 39 Cal. 389; 45 Cal. 10; 49 Cal.

Transacti
13; 53 Cal. 31
Waiver—see. 439; 35 Cal. 274

' §439. If the defendant omit to set up a counter-claim
inthe cases mentioned in the first subdivision of the last
¥ction, neither he nor his assignee can afterward main-
%in an action against the plaintiff therefor.

Wr oa:fu&ur-cm—conm, before this section, 6 Cal. 453; 23

§440. When cross-demands have existed between per-
ms under such circumstances that, if one had brought
Qaction against the other, a counter-¢laim could have
been set up, the two demands shall be deemed compen-
ued, so far as they equal each other, and neither can be
deprived of the benefit thereof by the assignment or death
i the other. [In effect July 1st, 1874.]

Cross-demands—when deemed compensated, 47 Cal. 78.

a 441. The defendarit may set forth by answer as many
and counter-claims as he may have. They mus$
kseparately stated, and the several defenses must refer
wthe causes of action which they are intended to answer,
Ra manner by which they may be intelligibly distin-
hed. The defendant may also answer one or more of
several causes of action stated in the complaint, and
ur to the residue.

Inconsistent defenses—13 Cal, 623; Bell v. Brown, 22 Cal. 678; 25 Cal.
;0 Cal. 192; 34 Cal. 39; 43 Cal. 264; 52 Cal. 565.

§442. Whenever the defendant seeks afirmative relief
gainst any party, relating to or depending upon the con-
tract or transaction upon which the action is brought, or
iﬁecting the property to which the action relates, he may,
in_n@dinon to his answer, file at the same time, or by per-
mission of the court subsequently, a cross-complaint.

6 cross-complaint must be served upon the parties
sffected thereby, and such parties may demur or answer
! %eﬁfo as to the original complaint. {In effect July 1st,
l Cross-complaint—requisites of, 24 Cal. 141; 38 Cal. 585; 40 Cal. 110;

dCal, m; 44 Cal, 381; 49 Cal. 55: sufficiency of, 81 Cal. 481; 52 Cal. 154;
8 Cal 85 dismissal, none where, sec. 581, subd. 2; 53 Cal. 31: trustee,
m‘-%ﬂ' C?ll ;é;)r injunction, 47 Cal. 549; in ejectment,la Cal. 386;
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CHAPTER V.
"DEMURRER TO ANSWER.

443. When plaintiff may demur to answer.
444. Grounds of demurrer.

§ 443. The plaintiff may, within the same length of
time after service of the answer as the defendant is
allowed to answer after service of summons, demur to the
answer of the defendant, or to one or more of the several
defenses or counter-claims set up in the answer.- [In
effect July 1st, 1874.]

Demurrer to answer—I3 Cal. 623; 25 Cal. 31; and compare sec. 430n.

Waiver—as to sufficiency of answer, 34 Cal. 106; 50 Cal.417; and com-
pare sec. 434.

Demurrer—service of, sec. 465; extension of time for, sec. 1054; to
complaint, see sec. 430n.

§ 444. The demurrer may be taken upon one or more
of the following grounds:

1. That several causes of counter-claim have been im-
properly joined;

2. That the answer does not state facts sufficient to con-
stitute a defense or counter-claim;

3. That the answer is ambiguous, unintelligible, or un-
certain.

Grounds of demurrer—see sec. 430; subds. 5, 6, 7, and notes.

SUBDIVISION 2. General demurrer—what amounts to, 48 Cal. 36.
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| CHAPTER VI.
VERIFICATION OF PLEADINGS.

;m. Yerification of pleadings. .

441. Copy of written Instrument contalned in complaint admitted,
unless answer is verified.

{48 When defense is founded on written Instrument set out in
anelwer‘;:g executlon admitted, unless denied Ly plaintiff,
under .

§48. Exceptions to rules prescribed by two preceding sectlons.

1446. Every pleading must be subscribed by the party
erhis attorney; and when the complaint is verified, or
when the State, or any officer of the State, in his official ca~
pacity, is plaintiff, the answer must be verified, unless an
admission of the truth of the complaint might subject the
Kty to a criminal prosecution, or unless an officer of the
te, in bis official caPacity, is defendant. In all cases of
s verification of a pleading, the affidavit of the party
mst state that the same is true of his own knowledge,
aept as to the matters which are therein stated on his
rmation or belief, and as to those matters that he be-

leves it to be true; and where a pleading is veritied, it
must be by the affidavit of a party, unless the parties
e absent from the county where the attorney resides,
@ from some cause unable to verify it, or the facts are
vithin the knowledge of his attorney or other person ver-
fiying the same. When the pleading is veritied by the
#torney, or any other person except one of the parties,
e must set forth in the affidavit the reasons why it is not
made b{ one of the parties. When a corporation is a
' party, the verification may be made by any officer thereof.
Pleading subscribed—by whom, 8 Cal. 572; 30 Cal. 192: priuted sig-
Tature, 49 Cal. 413.

Unverified plai -permits g l denlal, 6 Cal. 640.

Unverified answer—effect of, 9 Cal. 423; 18 Cal. 416; objection to, 6
Cal.67; 10 Cal. 464; 41 Cal. 288.

Verified answer—insufficient averments of, 13 Cal. 87; 62 Cal. 171.
dnd see SPEOIFI0 DENIALS, when insuffiicient, sec. 4377.
Information and belief—form of verification on, 9 Cal. 453; 17 Cal.
B1; 19 Cal. 30; 46 Cal. 403.
parties—where, 19 Cal. 35; 47 Cal. 249.
Oath—administration of, 13 Cal. 643; 17 Cal. 123.
Amendment—by verifying, 6 Cal. 62; 10 Cal. 464; 20 Cal. 632,




§8 447-9 VERIFICATION OF PLEADINGS, 162

§ 447. When an action is brought upon a written in-
strument, and the complaint contains a copy of such in-
strument, or a copy is annexed thereto, the genuineness
and due execution of such instrument are deemed admit-
ted, unless the answer denying the same be verified.

Written instrument—setting forth copy, 13 Cal 62; 14 Cal 112; 31
Cal. 66; 32 Cal. 83; 36 Cal. 299.

Promissory notes—1 Cal. 159,494; 4 Cal. 202; 38 Cal. 560; signature by

printed fac-simile, 48 Cal. 565.

*  Admission of ion—31 Cal. 73; 82 Cal. 88; 383 Cal. 473.
Reference—pleading by, 24 Cal. 78; 50 Cal. 298.

§ 448. When the defense to an action is founded on a
written instrument, and a copy thereof is contained in the
answer, or is annexed thereto, the genuineness and due
execution of such instrument are deemed admitted, unless
the plaintiff file with the clerk, within ten days after re-
ceiving a copy of the answer, an affidavit denying the
same, and serve a copy thereof on the defendant. [In
effect July.1st, 1874.] .

Omission of affidavit—denying execution, 49 Cal. 38.

§ 449. But the execution of the instrument mentioned
in the two preceding sections is not deemed admitted by
a failure to deny the same under oath, if the party desir-
ing to controvert the same is, upon demand, refused an
inspection of the original. Such demand must be in writ-
ing, served by copy, upon the adverse party or his attor-
ney, and filed with the papers in the case. [In effect
April 16th, 1880.]

Inspection of writings—order for, sec. 1000.
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LEADING.

be stricken out.

laint. Not necessary to

med true. When to be

be filed and served.

ading, for the pur-
rations must be lib-
stantial justice be-

2 Cal. 176, 639; 40 Cal. 33;

e secs. 473, 415; but see

Cal. 322; 5 Cal. 50; 9 Cal.
1.418; %9 Cal. 16; 30 Cal.

18, and irrelevant
pleading, may be
Jurt may, in its dis-
Section generally—22 Cal. 566; 34 Cal. 161; 43 Cal. 180, 369.

Stnlﬁ 5&5 out—generally, 13 Cal. 623; 15 Cal. 414; 25 Cal. 37; 28 Cal. 295;
and compare sec. 433: not at chawbers, 30 CalL.’560: notice

'l motlon, specltying grounds, 33 Cal. 173,

Sham and irrelevant answers—pretended defenses, 10 Cal, 22: 18

€al. 37; 32 Cal. 571; 36 Cal. 300; 40 Cal, 166, 444: affidavit of good faith,

'Meat,s  objection, 18'Cal. 337: ‘generai denial, striking out, 51 Cal. 313;

Im d redundant matter—I11 Cal 104; 15 Cal. 414; 18 Cal.
&1,5%; zsq:l.czs, 30 Cal. 194, 565; 53 Cal.
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§ 454. It is not necessary for a Earty to set forthin a
pleading the items of an account therein alleged, but he
must deliver to the adverse party, within five days after
a demand thereof in writing, a copy of the account, or be

recluded from giving evidence thereof. The court or
Judge thereof may order a further account when the one
delivered is too general, or is defective in any particular.
[In effect March 9th, 1880‘

Account—setting forth, 1 Cal. 437; 32 Cal. 634.

Bill of particulars—17 Cal. 280; 32 Cal. 633; 46 Cal. 30.

§ 455. In an action for the recovery of real property,
it must be described in the complaint with such certainty
as to enable an officer upon execution to identify it.
”%;Lsc‘rg)ﬁon—& Cal. 42; 6 Cal. 155; 16 Cal. 433; 19 Cal. 300; 21 Cal. 140;

§ 456. In pleading a judgment, or other determination
of a court, ofticer, or board, it is not necessary to state the
facts conferring jurisdiction, but such judgment or de-
termination may be stated to have been duly given or
made. If such allegation be controverted, the party
pleading must establish on the trial the facts conferring
Jurisdiction.

Pleading judg
448; 53 Cal. 135.

Judgment~17 Cal. 518; 36 Cal. 117; and see Justification under Proc-
ecs:l.. r‘\g_},e on Answer in Particular Cases, sec. 437; ‘‘given or made,” 52

Determination of board—47 Cal. 488.

§ 457. Inpleading the performance of conditions prece-
dent in a contract, it is not necessary to staté the facts
showing such performance, but it may be stated generaily
that the party duly performed all the conditions on his
part, and if such allegation be controverted, the party
pleading must establish, on the trial, the facts showing
such performance:

Conditions precedent—interpretation of, see Civil Code, sec. 1437; 5
Cal. 341; 17 Cal. 276, 583; 24 Cal. 632 34 Cal. 670; 50 Cal. 350, 575: allega-
tion of, G Cal. 258; 30 Cal.486; 35 Cal. 448; 49 Cal. 566: general averment,
in contract only, 52 Cal. 350.

Particular instances—attorney paid, 3 Cal. 110: deed, demand, tend-
er, etc., 25 Cal. 266; 35 Cal. 661; 40 Cal. 433; 41 Cal. 420, 532; 45 Cal. 302; 46
Cal. 8; 47 Cal. 72: insurance policy, fire, 44 Cal. 264; 47 Cal. 416: statu-
tory conditions, sectlon does not cover, 24 Cal. 630; 35 Cal. 448; 39 Cal.

52 Cal, 350¢ taxes, strect assessments, etc., 22 Cal. 133; 47 Cal. 4%;

m-
48 Cal. 427, 561.

§ 458. In pleadin% the Statute of Limitations, it is not
necessary to state the facts showing the defense, but it

, or other determination—12 Cal. 181, 283; 35Cal.
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may be stated generally that the cause of action is barred
'hy the provisions of section — (giving the number of the
isection and subdivision thereof, if it i8 80 divided, relied
'upon) of the Code of Civil Procedure; and if such alle;
‘tion be controverted, the party pleading must establish,
lon the trial, the facts showing that the cause of actiom is
.30 barred. .

fee LIMITATIONS GENERALLY, pleading, sec. 812n: before Code,

T Cal 571; 27 Cal. 278: specially pileading, 47’ Cal. 291: replication as
xmed, 49 Cal. 01. Poclally pleading, P

§ 459. In pleading a private statute, or a right derived
rom, it is sufficient to refer to such statute by its
and the day of its passage.

$460. In an action for libel or slander, it is not neces-
yto state in the complaint any extrinsic facts for the
Rose of showing the application to the plaintiff of the
matory matter out of which the cause of action arose;
it is sufficient to state, generally, that the same was
plished or spoken concerning the plaintiff; and if such
ion be controverted, the plaintiff must establish,
mthe trial, that it was so published or spoken.
Glloquinm—34 Cal. 58; 41 Cal. 378; 47 Cal. 207; 51 Cal. 75.
bmendo—41 Cal. 378.

461. In the actions mentioned in the last séction, the
dant may, in his answer, allege both the truth of the

uiter charged as defamatory, and any mitigating circum-
finces, to reduce the amount of damages; and whether
deprove the justification or not, he may give in evidence
fie mitigating circumstances.
Libel suit—answer in, 9 Cal. 529; 10 Cal. 371.
Truth—41 Cal. 379; 47 Cal. 258; 50 Cal. 631; 51 Cal. 75.
Mitigating circumstances—4l Cal. 379; 47 Cal. 252.
Brivileged conimunication—47 Cal. 624.

§ 462. Every material allegation of the complaint, not
¢tontroverted by the answer, must, for the Purposes of the
action, be taken as true; the statement of any new mat-
ter in the answer, in avoidance or constituting a defense
| ar counter-claim, must, on the trial, be deemed contro-
| verted by the opposite party.

' Admissions and replications—8 Cal. 275; 12 Cal. 403; 15 Cal. 638; 19

' Cal.%; 31 Cal. 231; 32 Cal 450; 34 Cal. 160; 40 Cal. 110; 41 Cal. 133,279; 44
+ Cal.100; 48 Cal 48%; 49 Cal. 301; 52 Cal. 565. '

_§ 463. A material allegation in a pleading is one essen-
to the claim or defense, and which could not be

.
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sgricken from the pleading without leaving it insuf
cient.

Material allegation—defined, 9 Cal. 499; 15 Cal. 411; 48 Cal. 439:
complaint, see FACTS, ALLEGATION OF, under Code Pleading, s
421n: answer, denials of, in, see sec. 43Tn.

§ 464. The plaintiff and -defendant, respectively, ma
be allowed, on motion, to make a supplemental complah
or answer, alleging facts material to the case occurrin
after the former complaint or answer.

19;‘ plaint, suppl tal—8 Cal. 483; 14 Cal. 675; 15 Cal. 308; 50 G4
198, ’

Answer, supplemental—27 Cal. 247; 30 Cal. 472; 41 Cal. 221; 47 C4
437; Harding v. Minear, April 6th, 1880. *

Amending pleadings—see sec. 472.

§ 465. All pleadings subsequent to the complaint muf
be filed with the clerk, and copies thereof served upol
22?4 sjtdverse party or his attorney. [In effect July 1st

Extension of time—for filing and serving, 47 Cal. 86. B
Amended complaint—must be served, 53 Cal. 293. ¢
8ervice of papers—sec. 1011 e¢ seg. !
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CHAPTER VIIL

: VARIANCE—MISTAKES IN PLEADINGS
AND AMENDMENTS.

Material variances, how provided for.
4d. Immaterial variance, how provided for.
‘What not to be deemed a variance.
Amendments of course, and effect of demurrer.
Q. Amendments by the court. Enlarging time to plead and reliev.
' ing from ju ents, ete.
£l Saing a party by a fictitions name, when allowed.
& No em&)r defect to be regarded unless it affects substantial

. §469. No variance between the allegation in a plead-
ingand the Froof is to be deemed material, unless it has
atually misled the adverse party to his prejudice in main-
tining his action or defense upon the merits. Whenever
Rappears that a party has been so misled, the court may
wier the pleadings to be amended, upon such terms as
! mybe just. [In effect July 1st, 1874.

' Material variance—32 Cal. 11; 45 Cal. 193, 515.

Inmaterial variance—sec. 470.

Variance, fatal—sec. 471,

§ 470. Where the variance is not material, as provided
in the last section, the court may direct the fact to be
d according to the evidence, or may order an imme-

amendment, without costs. :

! J:xime—msmﬂﬂ, sec. 469; fatal, sec. 471, and note; curable, sec.

471. Where, however, the allegation of the clain or

ense to which the proof is directed, is unproved, not in
‘some particular or particulars only, but' in its general
scope and meaning, it i3 not to be deemed a case of
m'lz;nee, within the last two sections, but a failure of
proof.

Proof—generally, secs. 1824, 1869,

Proof, failure of—dismissal for, sec. 581, subd. 5: generally, see
PATAL VARIANOE, infra. i g !

Variance—fatal, 3 Cal. 191 § Cal. 503; 10 Cal. 332; 22 Cal. 515; 33 Cal.
1l; 35Cal. 191; 41 Cal. 96; 45 Cal. 33, 517; 49 Cal. 841; 51 Cal, 605: cura-
ble, sece. 469, 410; 7 Cal. 136; 20 Cal. 590; 28 Cal. 285; '30 Cal. 364; 31 Cal.
;2 Cal. 14, 89; 36 Cal. 94,'168; 39 Cal.'591; 41 Cal. 667.
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§ 472. Any pleading may be amended once by the
party of course, and without costs, at any time before
apswer or demurrer tiled, or after dgmurrer and before the
trial of the issue of law thereon, by filing the same as.
amended, and serving a copy on the adverse party, who.
may have ten days thereaiter in which to answer or'
demur to the amended pleading. A demurrer is not.
waived by filing an answer at the same time; and when
the demurrer to a complaint is overruled, and there is no
answer filed, the court may, upon such terms as may be
just, allow an answer to be filed. If a demurrer to the
answer be overruled, the facts alleged in the answer must
be considered as denied, to the extent mentioned in sec-
tion 462. [In effect July 1st, 1874.] .

Pleading, d of- laint, 10 Cal 410; 14 Cal. 202; 30 Cal.
76; 34 Cal. 167: answer, see infra. ’

Complaint, amended—filing, sec. 432; 28 Cal 246: serving, 53 Cal.
293: generally, sec. 473n.
leDe‘qllai':xmg to amend—effect of, see WAIVER under AMENDMENT,

C. .

Answer—Amendment of, sec. 413n. With demurrer, walver formerly,
1 Cal. 206, 470: at same time, sec. 431. After demurrer overruled, no-
tice, sec. 476: terms, 12 Cal. 440; 23 Cal. 127; 28 Cal. 672; 38 Cal. 539.

§ 473. The court may, in furtherance of justice, and on
such terms as may be proger, allow a party to amend any
pleadin¥ or proceeding by adding or striking out the
namo of any party, or by correcting a mistake in the
name of a party, or a mistake in any other respect; and
may, upon like terms, enlarge the time for answer or de-
murrer. The court may likewise, in its discretion, after
notice to the adverse party, allow, upon such terms as may
be just, an'amendment to any pleading or proceeding in
other particulars; and may upon like terms allow an
answer to be made after the time limited by this Code;
and may, also, upon such terms as may be just, relieve a
party or his le, representative from a judgment, order,
or other proceeding taken against him through his mis-
take, inadvertence, surprise, or excusable neglect; pro-
vided, that application therefor be made within a reasona-
ble time, but in no case exceeding six months after such
judgment, order, or proceeding was taken. When from
any cause the summons in an action has not been person-
ally served on the defendant, the court may allow, on
such terms as may be just, such defendant or his legal
representative, at any time within one year after the ren-
dition of sni judgment in such action, to answer to the
merits of the original action. When, in an action to
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ver the possession of personal property, the person
ing any afidavit did not truly state the value of the
Tty, and the offiger t,akingnthe property, or the sure-
on any bond or undertaking, is sued for taking the
, the officer or sureties ma.g in their answer set up the
value of the property, and that the person in whose
f said affidavit was made was entitled to the posses-
of the same when said affidavit was made, or that the
e in the affidavit stated was inserted by mistake, the
shall disregard the value as stated in the affidavit,
give judgment according to the right of possession of
property at the time the aftidavit was made. [In
March 9th, 1880.] .
Taty,name of—see under AMENDMENT, in/ra.
Natake in other respect—see same.

Eension of time—3 Cal. 62.
Oter particulars—see under AMENDMENT énfra, toplcs ANSWER,
GNPLAINT, DEFAULT, JUDGMENT, etc.

Judgment, order, etc.—rellef from, see under AMENDMENT infra,
Spies DEFAULT, EQUITY, JUDGMENT, etc.

Serprise, etc.—seo under AMENDMENT, topic OPENING DEFAULT;
i, sec. 657, subd. 3, and 28 Cal. 835.

kmmons-not; personally served, 6 Cal. 101; and see under AMEND-
WY, topic OPENING DEFAULT.
Giim and delivery—affidavit on, sec. 510.

AMENDMENT.

Answer—5 Cal. 119; 16 Cal. 153; 17 Cal. 285; 22 Cal. 130, 358; 29 Cal. 637;
A0 218; 31 Cal. 185; 38 Cal. 72; 40 Cal. 445; 47 Cal. 174, 416, 608.

Clerical errors—I19 Cal 127; and see sec. 475 and noto.

Gomplaint—secs. 432, 472; 3 Cal. 75; 5 Cal. 224; 6 Cal. 413; 15 Cal. 145;

B0l 78; 27 Cal. 35; 28 Cal. 673; 30 Cal 77; 32 Cal. 136, 339; 37 Cal. 282;

Cal. 128, 616; 48 Cal. 171; 50 Cal. 525, 549; 83 Cal 38; Kelly v. MCKib-
Feb. 22nd, 1880, 5 Pac. C. L. J. 38.

Oonditions of—see TERMS.

Costs—Dbill of, correeting, 3 Cal. 115: a8 terms of amendment, 49 CaL
¥%; and see TERMS. :

Default, opening—conditions, see TERMB: grounds for, 2 Cal. 248;
§Cal. 101; 9 Cal. 130; 16 Cal 377; 18 Cal. 455; 19 Cal. 114, 605, 632; 20 Cal.
1; 34 Cal. 235; 37 Cal. 247; 40 Cal. 97, 134; 41 Cal. 17, 314; 43 Cal. 254; 46

86, 619; 49 Cal. 33: motion for, 16 Cal. 160; 43 CAl. 353:
Cal, 80; 6 Cal. 174; 7 Cal. 280; 9'Cal. 137; 20 Cal. 133; 2i
123; Bailey v. Taafe, 29 Cal. 423; 33 Cal. 325; 34 Cal. 80;
118; 53 Cal. 69: time for, see TERM OF COURT.

Discretion—of court below as to, see sec. 128, subd. 8; sec. 857, gener-

Cal. 194, 409; 3 Cal. 115; 4 Cal. 229: 9 Cal. 58; 13 Cal. G5; 16
Cal 27 Cal. 238; 2 Cal. 74; 40 Cal. 443; Page
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21 Cal.“z: relief, when none at law, 3 Cal. 130; § cu.m, (] w.ﬂ.‘lx
Cal. 32; 14 Cal. 157; 20 Cal. 114: foreclosure, 366 MORTGAGE.

Exeoution—53 Cal. 557. i

Gonenlly—2 Cal. 194; 3 Cal. 115; 7 Cal. 135 14 Cal. 201; 17 Cal. 2&'}.
Cal, 445; 41 Cal. 17, 312; 430&1.253 45 Cal. 53; 47 Cal. 527; 48 Cal. 562
Cal. 346} and see DISORETION, JUSTIOE, LIBERALITY, and mu,

ra.

Immaterial—see JUSTIOR. !

Judgment—Correction of, 8¢e NUNC PRO TUNC, and 5 Cal. 492; 4
Cal. 64; 53 Cal. 88. Amendmmtq/ plwdm s after, 31 Cal. 195; 40 Cal. #45. :
47 Cal. b08; 48 Cal. 171. Relief fro vacatin g, see Dmr.mw OPENINGy
and 5 Cal. 80; 47 cm 619; D Can 68 wCai 160; 53 Cal. 197: modifys!
ing, 47 Cal. 25§ 49 Cal 233: equity, control over, see Eqm'nr. :

Justice—substantial, in furtherance of, 5 Cal. 119; 17 Cal. 285; 22 Cal :
231; 30 Cal. 321; 38 Cal.75; 46 CaL. 327; 47 Cal. 428. ;

Liberality—as to,  Cal. 184; 18 Cal. 349; 23 Cal. 81; 38 Cal. 163. '

Limitations—statute of, amendment by pleading, see PLRADING, |
under LIMITATIONS GENERALLY, 86C. 312n. .

Mistake—relief from, sec_ DEFAULT, OPENING, and Jlmenxur.
also, Richardson v. Mussey, Feb. 23rd, 1880, 5 Pac. C. L. J. 70. '

Mortgage—and foreclosure, 16 Cal. 461; 49 Cal. 678; 52 Cal. 656.

Nunc pro tanc—entry, 9 Cal. 851; 27 Cal. 491; and see RECORD, :
TERM OF COURT.

Oversights—of counsel, 38 Cal. 163.

Party, name of—see AMENDMENT under Parties generally, sec.
867n,alsol Cal. 172, 175, 191, 410; 2 Cal 237 9 Cal. 56; 18031.10,&18. 15
Cal.'s; 48 Cal, 434 i Cal. 306; 8 Cal. 258; 81 Cal. 153; 83 Cal. 38,

Pleadlng—sec. 472n.

Process—2 Cal. 193; sa Cal M‘l

¥ COURT; also, 8 Cal. 255; 4

Record—see JUDG d TERM O

Cal. 331 9 Cal. 178, 8.51 19 éal. 127; 20 Cal. 632; 27 Cal. 491; 45 Cal. 118.
Referee—-no power to allow, when, 2 Cal. 197.
Return—of officer, 23 Cal. 8l.

Term of court—After expiration of, formerly, see mmm‘r,
note on valsmc’l‘lox and 'i‘nmls. gec. 78n 2 Cal. 58,
acm.éss 4 Cal. 106, 280; 5 Cal. 407; 9 Cal. 173; 190;1.1'11 708; 20 Cal. 108,

82; 35 C41. 17; 28 CAL 3%; 30 Cal. 197; 61 Cal. 118,
'1’ rms—allowance on gfnerally, 49 Cal. 308: for o] default, 21
Cal. 443; %Cal.zss,ll(f 48 Cal. 562; 49 Cal. 33, 101.
Verifylng—amendment by, see sec. 446n.

‘Waiver—by amen , 14 Cal. 25: by declining to amend, 24 Cal. 633
36 Cal. 112; 50 Cal. 499: by resisting amendment, 10 Cal. m. of mueud-
ering, 42 Cal. 227.

nient by answ

% 474. When the plaintiff is ignorant of the name of a
defendant, he must state that fact in the complaint, and
such defendant may be designated in any pleading or pro-
ceeding by any name, and when his true name is discov-
ere(li the pleading or proceeding must be amended accord-
ngly.

Fictitions name nled—z Cal. 562; 14 Cal._119; 490;
42 Cal. 227, §77; 45 Cal. 692; 50 Cal, 205, 665; ltcdreery v. Evem Feb.
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2,190, 6 Pac. C. L.J.9; Shermano. McCarthy, March 3rd, 1640, 5 Pac.

8§ 475. The court must, in every stage of an action, dis-
any error or defect in the pleadings or proceedings
ich does not affect the substantial rights of the parties,
no judgment shall be reversed or affected by reason
such error or defect.

.Amendment—sec. 473n.

Brrors not prejudicial—see sec. 657, subd. 7s, ahd 9 Cal. 269; 16 Cal.
20 Cal. 586; 31 Cal. 383; 82 Cal. 11, 145; 48 Cal. 346, 354; 51 Cal. 175; 52
171,338; 53 Cal. 491, 557.

4476. When a demurrer to any pleading is sustained
overruled, and time to amend or answer is given, the
so given runs from the service of notice of the decis-
ororder. [In effect July 1st, 1874.]

putation of time—sec. 12n.
fime to answer—secs. 432, 472, ¢78.

Jotice, service of—sec. 1010 et seg.
.?lnnnng demurrer—Notice of, incorporating in record, 52 Cal.
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bed by this Code.

o sheriff, and copy to

t.

3 acceptance or rejec-
.if other bail.

of.
‘ge from liability.
ce bail. Afidavits op

a civil action, ex-

. art. 1, sec. 15.
t. 2, sec. 2; art. 4, sec.

240; sec. 479, subd. 4,

2d, as hereinafter

[~ 4 == @uuum av- wuo ac . ., . -10Dey or damages
o a cause of action arising upon contract, express or
implied, when the defendant is about to depart from the
Btate with intent to defrand his creditors;

2.In an action for a fine or penalty, or for money or



8§ 480-2 ARREST AND BAIL, 174

property embezzled, or fraudulently misapplied, or con.
verted to his own use, by a public officer, or an officer of
a corporation, or an attorney, factor, broker, agent, or
clerk, in the course of his employment as such, or by any
other person in a fiduciary capacity; or for misconduct or
neglect in office, or in a professional employment, or for
a willful violation of duty;,

3. In an action to recover the possession of personal
property unjustly detained, when the property, or any
part thereof, has been concealed, removed, or dli!_;posed of,
to prevent its being found or taken by the sheriff;

4. When the defendant has been guilty of a fraud in
contracting the debt or incurring the obligation for which
the action is brought; or in concealing or disposing of the
property for the taking, detention, or conversion of which
the action is brought;

5. When the defendant has removed or disposed of his
property, or is about to do 8o, with intent to defraud his
creditors. [In effect July 1st, 1874.]

Arrest—generally, 2 Cal. 609; 3 Cal. 377; 8 Cal. 87.

SUBDIVISION 1. Contract, express or implied—see Civil Code,
secs. 1620, 1621,

SUBDIVISION 2. Agent’s misappropriation—1 Cul. 346; 8 Cal. 624,

SUBDIVISION 3. Olaim and delivery—generally, see sec. 509 ef seg.

SUBDIVISION 4. Fraud—l1 Cal 440; 6 Cal. 61, 240.

§ 480. An order for the arrest of the defendant must
be obtained from a judge of the court in which the action
is brought. [In effect March 9th, 1880.]

§ 481. The order may be made whenever it appears to
the judge, by the affidavit of the plaintiff, or some other
person, that a sufficient cause of action exists, and that
the case is one of those mentioned in section four hundred
and seventy-nine. The affidavit must be either positive
or upon information and belief; and when upon informa-
tion and belief, it must state the facts upon which the in-
formation and belief are founded. If an order of arrest
be made, the affidavit must be filed with the clerk of the
court. [In effect July 1, 1874.]

Order—generally, 3 Cal. 377; 6 Cal. 57, 818; 10 Cal. 411.

Affidavit—requisites of, 2 Cal. 607.

§ 482. Before making the order, the judge must require
a written undertaking on the part of the plaintiff, with
suretics in an amount to be fixed by the judge, which
must be at least five hundred dollars, to the effect that
tho plaintiff will pay all costs which may be adjudged to

the defendant, and all damages which he may sustain by .
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mason of the arrest, if the same be wrongful, or without
mflicient cause, not exceeding the sum specified in the
wdertaking. The undertaking must be flled with the
derk of the court. [In effect July 1st, 1874.]
. , 841n, 1057; also see . 259, subd.
i —generally 8OCS. 14 see secs. 289, 3

§ 483. The order may be made at the time of the issu-
¢ of the summons, or any time afterwards before judg-
Bent. It must require the sheriff of the county where the
¥fendant may be Tound, forthwith to arrest him and hold
¥m to bail in a specitied sum, and to return the order at

ime therein mentioned, to the clerk of the courtin which
Weaction is pending.

Oder of arrest—when may be made, 6 Cal. 320.

§484. The order of arrest, with a copy of the affidavit
x which it is made, must be delivered to the sheriff,
upon arresting the defendant, must deliver to him a
:gy of the affidavit, and also, if desired, a copy of the
er of arrest. '

§485. The sheriff must execute the order by arresting
f¢ defendant and keeping him in custody until dis-
arged by law.

$486. The defendant, at any time before execution,
ﬁt be discharged from the arrest, either upon giving

or upon depositing the amount mentioned in the
wer of arrest.

§487. The defendant may give bail by causing a writ-
M undertaking to be executed by two or more sufficient
Breties, to the effect that they are bound in the amount

tioned in the order of arrest, that the defendant will
#all times render himself amenable to the process of
the court during the pendency of the action, and to such
#may be issued to enforce the judgment therein, or that
they will pay to the plaintiff the amount of any judgment
which may be recovered in the action.

Bail—effect of, as walver, 6 Cal. 59; qualifications of, secs. 494, 1057;
wreties, complaint agalnst, 45 Cal, 252,

§488. At any time before judgment, or within ten
days thereafter, the bail may surrender the defendant in
i exoneration; or he may surrender himself to the
" sherift of the county where he was arrested.

der of d d 5 Cal. 03; 8 Cal. 552.

§ 489. For the purpose of surrendering the defendant,
bail, at any time or place before they are finally
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charged, may themselves arrest, or, by a written autha
ity indorsed on a certified copy of the undertaki (f. m
empower the sheriff todo so.” Upon the arrest of def
ant by the sheriff, or upon his delivery to the sheriff
the bail, or upon his own surrender, the bail are exo:
ated, if such arrest, delivery, or surrender take place b
fore the expiratiop of ten days after judgment; butd
such arrest, delivery, or surrender be not made withfl
ten days after judgment, the bail are finally charged o
their undertaking, and bound to pay the amount of th
judgment within ten days thereafter.

Bail-liability of, 6 Cal. 57.

Judgment-—within ten-days after, 8 Cal. 554.

8 490. If the bail neﬁlect or refuse to f)ay the jmﬁ
ment within ten days after they are finally charged,
action may be commenced against such bail for th
amount of the original judgment.

§ 491. The bail are exonerated by the death of the d¢
fendant, or his imprisonment in a State Prison, or by hi
legal discharge from the obligation to remder himsel
amenable to the process.

§ 492. Within the time limited for that purpose, th
sheriff must file the order of arrest in the office of th
clerk of the court in which the action is pending, wit
his return indorsed thereon, together with a copi of th
undertaking of the bail. The original undertaking h
muast retain in his possession until filed, as herein pr¢
vided. The plaintiff, within ten days thereafter, ma:
serve upon the sheriff a notice that he does not accept th
bail, or he is deemed to have accepted them, and th
sheriff is exonerated from liability. If no notice b
served within ten days, the original undertaking mus
be filed with the clerk of the court.

493. Within five days after the receipt of notice, th
sheriff or defendant may give to the plaintiff, or his atter
ney, notice of the justification of the same, or other bai
(specifying the places of residence and occupations of th
latter), before a judge of the court, or county clerk, at+
specified time and place; the time to be not less than fin
nor more than ten days thereafter, except by consent a
parties. In case other bail be given, there must be a nev
undertaking. [Ineffect March9th, 1880.] ‘

? 494. The qualifications of bail dre as follows:
. Eath of them must be a resident and householder, o
freeholder, within the state. .
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2 Each must be worth the amount specified in the order
the arrest, or the amount to which the order is reduced,
provided in this chapter, over and above all his debts
liabilities, exclusive of property exempt from execu-
¥m; but the judge or county clerk, on justification, may

bw more than two sureties to justify severally, in
ounts less than that expressed in the order, if the
Mole justification be equivalent to that of two sufficient
: b’.n effect July 1st, 1874.]
Quilifications—ot ball, sec. 1057.

-§495. For the purpose of justification, each of the bail
st attend before the judge or county clerk, at the time
piplace mentioned in the notice, and may be examined
ath, on the part of the plaintiff, touching his suffi-
,in such manner as the judge or clerk, in his discre-
may think proper. The examination must be re-
s to writing, and subscribed by the bail, if required
ythe plaintiff.
-hstification ~sec. 259, subd. 3; 10 Cal. 189.

§496. If the judge or clerk find the bail sufficient, he
B annex the examination to the undertaking, indorse
flallowance thereon, and cause them to be filed, and the
#aiff is thereupon exonerated from liability.
Wart commissioners—power as to bail, sec. 259, subd. 3.

i§497. The defendant may, at the time of his arrest,
Rad of giving bail, deposit with the sheriff tho amount
Mutioned in the order. In case the amount of the bail
reduced, as provided in this chapter, the defendant
deposit such amount instead of giving bail. In
lber case, the sheriff must give the defendant a certifi-
W of the. deposit made, and the defendant must be
from custody.
Deposit in court—secs. 572-574, 2104.

§498. The sheriff must, immediately after the deposit,

y the same into court, and take from the clerk receiv-

the same two certificates of such payment, the one of
ich he shall deliver to the plaintiff

®bd to the defendant. For any default in making such

’ :«:’gmlt' the same proceedings may be had on the official

other

s attorney, and the

of the sheriff, to collect the sum deposited, as in
cases of delinquency.
’ for non-payment, Political Code, sec. 4181.
§499. If money is deposited, as provided in the two
| last sections, ball may be given, and may justify upon
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itice, at any time before judgment; and on the filing a
e undertaking and justification with the clerk, thi
oney deposited must be refunded to the defendant.

§ 500. Where money has been deposited, if it remai
1deposit at the time of the recovery of a judgment it
vor of the plaintiff, the clerk must, under the directi
the court, apply the same in satisfaction thereof, a
ter satisfying the judgment, refund the surplus, if any,
the defendant. If the judgment is in favor of the de
ndant, the clerk must, under like direction of the co'
fund to him the whole sum deposited and remain
1applied. ’

§ 501. If, after beinﬁ arrested, the defendant escape @
rescued, the sheriff is liable as bail; but he may di
arge himself from such liability by the giving bail
1y time before judgment. :

§ 502. If a judgment is recovered against the she
yon his liability as bail, and an execution thereon
turned unsatistied in whole or in part, the same pro
edings may be had on his official bond for the recovery
the whole or any deficiency, as in other cases of delin=
ency. :

§ 503. A defendant arrested may, at any time befod
e trial of the action, or if there be no trial, before t
itry of judgment, apply to the judge who made tgg
der, or the court in which the action is Pending, up!
asonable notice, to vacate the order of arrest or td
duce the amount of bail. If the application be made
yon affidavits on the part of the defendant, but mno$
herwise, the plaintiffs may oppose the same by affida-
ts or other proofs, in addition to those on which thé
der of arrest was made. [In effect July 1st, 1874.] .
Defendant’s waiver—6 Cal. 57.

Motion to vacate arrest—1 Cal. 347; 3 Cal. 878.

§ 504. If, upon such application, it appears that there
as not sufficient cause for the arrest, the order muss
y vacated; or if it appears that the bail was fixed too
gh, the amount must be reduced. [
Discharge—no rearrest after, 2 Cal. 609,
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CHAPTER II.

CLAIM AND DELIVERY OF PHRSONAL
PROPERTY.

Deli of personal » When it may be clalmed.
[-geradel poimit g d
i3 her!

Requisition to s! ff to take and dellver the property.
Secgit:y r(:{\ the part of the plaintiff and proceedings in serving
© order.
13 Exeeptlontm sureties and proceedings thereon, or on failure to
except.
i Defendant, when entitled to redelivery.
ustification of defendant’s sureties.
Qualification of sureties.
roperty, how taken, when concealed in building or inclosure.
roperty, how kept.
Clalin ol property by third person.
& Notice and affidavit, when and where to be filed.
Actions on undertaking.

pEEENRR

§509. The plaintiff in an action to recover the posses-
wof personal property may, at the time of issuing the
smmons, or at any time before answer, claim the deliv-
ayof sucl;tpronerty to him, as provided in this chapter.
Excovery possession—of personalty, Code remedy for, 27 Cal.
5 8Cal, 563; 53 Cal. 433.
Chim and delivery—optional, 38 Cal. 583; generally, 3 Cal. 469; 11
QLaw; 14 Cal. 410; 22 Cal.139; 27 Cal 451; 28 Cal. 605; 34 Cal. Gi5; 36
& 116; 38 Cal. 507, 588.

§510. Where a delivery is claimed, an afidavit must
kmade by the plaintiff, or by some one in his bebalf,

L That the plaintiff is the owner of the property
daimed (particularly describing it), or is entitled to the
possession thereof ;

' ;d;l‘htnt the property is wrongfully detained Ly the de-
at;

3 The alleged cause of the detention thereof, accord-
g to his best knowledge, information, and belief;

4 That it has not been taken for a tax, assessment, or

) pursuant to a statute, or seized under an execution
anattachment against the property of the plaintiff, or
soseized, that it is by statute exempt from such seizure.

5. The actual value of the property.

Justices’ courts—seo. 510 ef seg.; made applicable to, sec. 870.

SUBDIVISION §. Value—Incorrectly stated in afidavit, sec. 473.
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& 511. The plaintiff or his attorney may, thereug
by an indorsement in writing upon the afidavit, reqx
the sheriff of the county where the property claimed n
be, to take the same from the defendant.

Indorsement—3 Cal. 469.

8§ 512. Upon a receipt of the affidavit and notice, w
a written undertaking, executed by two or more sufliti
sureties, approved by the sheriff, to the effect that tl
are bound to the defendant in double the value of °
property, as stated in the affidavit for the prosecution
the action, for the return of the property §o the defe:
ants, if return thereof be adjudged, and for the payny
to him of such sum as may, from any cause, be recovel
against the plaintiff, the sheriff must forthwith take 1
property described in the affidavit, if it be in the posaq
sion of the defendant or his agent, and retain it in
custody. He must, without delay, serve on the defei
ant a copy of the afidavit, notice, and undertaking,
delivering the same to him personally, if he can be fouy
or to his agent from whose possession the %roperty
taken, or if neither can be found, by leaving them at 1
usual place of abode of either, with some person of st
able age and discretion, or if neither have any kno'
place of abode, by putting them in the nearest post-offi(
directed to the defendant.

Seizure of property—3 Cal. 112; 24 Cal. 147.

Undertaking—liability on, 4 Cal. I14; 7 Cal. 390; 8 Cal. 448; 21 (
280; 49 Cal. 802: title not affected by, 11 Cal. 277: return adjudged, s¢
627, 667: dismissal discharges, sec. 581, subd. 1.

Sheriffi’s duties—Political Code, secs. 4185, 4188, and generally, 8¢
4175-4193. ! » 4155, and ge *

Value—incorrectly stated in afidavit, sec. 473.

§ 513. The defendant may, within two days after ¢
service of a copy of the affidavit and undertaking, gi
notice to the sheriff that he excepts to the suficiency of ¢
sureties. If he fails to do 8o, he is deemed to have waiv
all objection to them. When the defendant excepts, t
sureties must justify on notice in like manner as up
bail on arrest; and the sheriff is responsible for the suf
ciency of the sureties until the objection to them is eith
waived or until they justify, If the defendant except
the sureties, he cannot reclaim the property as provid
in the next section.

Justification of sureties—10 Cal. 189.

§ 514. At any time before the delivery of the proper
to the plaintiff, the defendant may, if he do not except-
*
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»n thereof, stating the grounds of such title or right
id serve the same upon the sheriff, the sheriff is no
wund to keep the property or deliver it to the plaintiff
iless the plaintiff, on demand of him or his agent, in
ymnify the sheriff against such claim, by an undertak
g, by two sufficient sureties; and no claim to such prop
ty Ly any other person than the defendant or his agent
valid against the sheriff unless so made.

§ 520. The sheriff must fllethe notice, undertaking, an
hdavit, with his proceedings thereon, with the clerk

e court in which the action is pending, within twenty
\y8 after taking the property mentioned therein. 3

§ 521 of said Code is repealed. [In effect July 1st, 1874}
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ant is doing, or threatens, or is about to do, oris L)r i
or suffering to be done, some act in violation of the plaint-
. iff’s rights, respecting the subject of the action, and tend-
ing to render the judgment ineffectual.
Injunctior - and fanctior ~ ~ “  quitable discretion
R AL

2

5
48

i

SUBDIVISION 1. Final injunction—see PREVENTIVE RELIED,
sec. 580n ; RECEIVER, 8ec. 564.

SUBDIVISIONS 2 and 3. Irreparable injury—3 Cal. 241, 334; 5 Cal
120; 7 Cal. 841; 8 Cal. 397; 10 Cal. 449; 13 Cal. 156, 190; 14 Cal. 460; 21 Cal.
448; 27 Cal. 433. Threatened act—8 Cal. 397; 10 Cal. 217; 13 Cal. 812; U
Cal. 551; 22 Cal. 485; 51 Cal. 301; 53 Cal. 416,724; and see Trespass, infra.
Waste—generally, 34 Cal. 15: during foreclosure, sec. 745.

Taxes—en{olning collection, suits, sales, etc., 2 Cal. 593; 6 Cal. 41; 11
Cal. 861, 380; 12 Cal. 273,298, 299; 13 Cal. 175; 18 Cal. 807; 36 Cal. 70; 46 Cal.
416; 47 Cal. 647; 48 Cal. 65; 49 Cal. 94; 61 Cal. 406.

Fraud—13 Cal. 349; 29 Cal..59; 49 Cal. 84, 278.

Trespass—5 Cal. 108; 7 Cal. 320; 14 Cal. 544; 15 Cal. 208; 16 Cal. 206; 17

Cal. 373; 18 Cal. 209, 443, 643; 27 Cal. 645; 32 Cal. 532; 35 Cal. 476; 37 Caf
+ 43 Cal. 389; 51 Cal. 629; 52 Cal. 322; and see WABTE, subds. 2 and

note, supra.

§ 527. The injunction may be granted at the time of
issuing the summons upon the complaint, and at any time
afterward, before judgment, upon affidavits. The com-
plaint in the one case, and the affidavits in the other, must
show satisfactorily that sufficient grounds exist therefor.
No injunction can be granted on the complaint unless it
is verified. When granted on the complaint, a copy of the

- complaint and verification attached must be served with
the injunction; when granted upon affidavit, a copy of the
afidavit must be served with the injunction.

Complaint-—for injunction, 22 Cal. 362; 35 Cal. 52; 83 Cal 201, dI6:
verification of, sec. 446: presenting in advance of filing, 12 Cal. 107.

Affidavits—upon, 35 Cal. 52.
carell injunction—discretionary powers as to, 50 Cal. 34; &2
al. 65.

Service—mode of, 16 Cal. 386: by sheriff, see Sheriff’s Duties, Politi-
cal Code, secs. 4175-4191: other nofice of injunction, 1 Cal. 397.

§ 528. An injunction cannot be allowed after the de-
fendant has answered, unless upon notice, or upon an
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cept when the people of this State are a party to the pro
ceeding.
Courts and judges—power to grant injunction, see sec. 525n.

532. If an injunction be granted without notice, the
defendant, at any time before the trial, ma{I apply, upon
reasonable notice to the judge,who granted the injunction,
or to the court in which the action is brought, to dissolve

- or modify the same. The application may be made upon
the complaint and the affidavit on which the injunctiom
was granted, or upon afidavit on the part of the defend
ant, with or without the answer. If the apfplicat.ion be
made upon affidavits on the part of the defendant, but

- not otherwise, the plaintiff may oppose the same by affi
davits or other evidence, in addition to those on which the
injunction was granted. I

Dissolution, generally—practice on, 35 Cal. 66: on appeal, when, 4
Cal. 70: reviving order on, 15 Cal., 88: formerly before countf jggfe,

. Cal. 464; and see sec. 525n: without notice, when, sec. 937; 12 H
where continuance unnece! 44 Cal. 185; see, also, 8 Cal. 268; 9 Cal.
553; 12 Cal. 441; 22 Cal. 479; 29 Cal. 124,

Dissolution on complaint and answer—8 Cal. 452; 23 Cal. 82; 38
Cal. 637; 39 Cal. 166; 42 Cal. 457; 45 Cal. 186; 52 Cal. 277.

Dissolving on affidavits—15 Cal. 116; 35 Cal. 52; 39 Cal.511; 44 Cal.
184; 49 Cal. 359; Parrott v. Floyd, April 17th, 1880. .

§ 533. If upon such application it satisfactorily appear
that there is not sufficient ground for the injunction, it
must be dissolved; or if it satisfactorily appear that the
extent of the injunction is too great, it must be modified.

See sec. 532n.
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CHAPTER 1IV.
' ATTACHMENT.

|
Attachment, when and in what cases may issue.

Affidavit for attachment, what to contain.

Und on attachment.

. Writ, to whom directed and what to state.

1. Sharesof stock and debts due defendant, how attached and dis-

posed of.
42, How real and personal property shall be attached,
3. Attorney to give written instructions tosheriff what to attach.
4. Garnishment, when garnishee liabie to plaintiff.
5. Citationto ee to appear before a court or fudge.
6. Inventory, how made. refusing to give memorandum
may be compelled to pay costs.
1547, Peﬂslﬁlblo roperty, how sold. Accounts without suit to Le
€Ol

EERS

§
§
s
§
§

x

ected.
§543. Property attached may be sold as under execution, if the inter.
est of tht:tpanles req'n’xlre.

9. When prﬂ)e {aclalmed y & third party, how trled.
5%. 1f plain obtalns ju ent, how satisfled.
5L en there remains a ee due, how collected.
§2. When suits may be commenced on the undertaking.
53, If defendant recover ju ent, what the sheriff s to deliver.
4. Proceedings to release attachment, before whom taken.

3 t, in what cases it may be released and upon what

terms.
§ 5%, Whel;]: tmotlou to discharge attachment may be made, and upon

'what grounds.
§357. When m&hon made on aflidavit, it may be opposed by afidavit.
§58. 'When writ must be discharged.

. §3%. When writ to be returned.

§ 537. The plaintiff, at the time of issuing the sum-
mons, or at any time afterward, may have the property
of the defendant attached, as security for the satisfaction
of any judgment that may be recovered, unless the de-
fendant give security to pay such judgment, as in this
chapter provided, in the following cases:

L Inanaction upon a contract, express or implied, for
the direct ]{.ayment of money, where the contract is made
or i3 payable in this State, and is not secured by any
ottgage or lien upon real or personal property, or an
pledge of personal property, or, if originally so secured,
such gecurity has, without any act of the plaintiff, or the
Person to whom the security was given, become valueless;

2 In an action upon a contract, express or implied,
against a defendant not residing in this State. [In effect
July 1st, 1874.]
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Attachment, generally--auxiliary nature of, 6 Cal. 277: statutory*
strictness as to,9 Cal. 262; 18 Cal. 155: when void, 13 Cal. 441; 18 CalL’
378; 42 Cal, 135: release by plaintiff, effect of, 32 Cal. 574: malicious:

. issuance, complaint for, 50 Cal.115; and see S|

v. er,

18th, 1860: death dissolves, 29 Cal. 359; 47 Cal. 622; 50 Cal. 3&5: 367:
partnership, does not dissolve it, 52 Cal. 650: dissolution generally,*.
sees. 556'-553 and notes: sherift’s dutles, secs. 540n, 542, 550, and return,,:
secs, 546, 639: levy, sec. 542n: affidavit, sec. 538n; and see sec. 5512
bonds, secs. 539 and note, 540n, 5497, 555 and note: garnishment, secs.
542, 543-545: further, see Davidson v. Dallas, 8 Cal. 227; Ibid. 570; 14 Car.
47; 21 Cal. 280; 23 Cal. 508; 35 Cal. 199; 42 Cal. 529.

Issuance, time for—9 Cal. 538; 38 Cal. 215.

Property of defendant—16 Cal. 399; 40 Cal. 391.

Preventing levy by counter-bond—see sec. 540.

SUBDIVISION 1. Oontract— Express or implied, not applicable, 2 Cal.
17; 28 Cal. 281; 33 Cal. 165: must be indebtedness, see sec. 538, subds. 1
and 2; 52 Cal. 502; 53 Cal. 304. For direct payment of money, 33 Cal. 165;
50 Cal 506; 51 Cal. 255, Made or payabiein his Siate,3 Cal. 206, Lien
as security, 32 Cal. 55; 35 Cal. 202; 39 Cal. 549; 45 Cal. 4.

SUBDIVISION 2. Comfract—eXZpress or infplfed, see note to subd. 1.
Residence—see Political Code, sec. 52.

§ 538. The clerk of the conrt must issue the writ of at-
tachment, upon receiving an affidavit by or on behalf of
plaintiff, showing: '

1. That the defendant is indebted to the plaintiff (speci-
fying the amount of such indebtedness over and above
all legal set-offs or counter-claims) upon a contract, ex-
press or implied, for the direct payment of money, and
that such contract was made or is payable in this State,
and that the payment of the same has not been secured
by any mortgage or lien upon real or perspnal property,
or any pledge of personal property, or, if originally so se-
cured, that such security has, without any act of the
Elaintiﬁ, or the person'to whom the security was given,

ecome valueless; or

2. That the defendant is indebted to the plaintiff (speci-
fying the amount of such indebtedness over and above
all legal set-offs or counter-claims) and that the defendant
is a non-resident of the State; and

3. That the attachment is not sought, and the action is
not prosecuted, to hinder, delay, or defraud any creditor
of the defendant. [In effect July 1st, 1874.]

Duty of clerk—see Political Code, sec. 1032; 2§ Cal. 202; 36 Cal. 210.

Aflidavity requisites of—4 Cal.195; 38 Cal.215; 41 Cal.118: also, as to
section generally, see 7 Cal. 352; 8 Cal. 260; 13 Cal. 434; 18 Cal. 153; 3
Cal. 199; 41 Cal. 117: “or if originally so secured,” construction, wilkie
v. Cohn, 54 Cal 212.

§ 539. Before issuing the writ the clerk must require 3
written undertaking on the part of the plaintiff, in a sum
not less than two hundred dollars, and not exceeding the
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gether with the interest and profit thereon, and all deb#

due such defendant, and all other property in this Stat

of such defendant not exempt from ®xecution, may ™

attached, and if judgment be recovered, be sold to satisfy

the judgment and execution. 1
Stocks or shares—how sttached, sec. 542, subd. 4. !
Debts and credits, etc.—how attached, sec. 542, subd. 5.
Garnishment generally—secs. 543-545.

? 542. The sheriff to whom the writ is directed

delivered must execute the same without delay, and i
the undertaking mentioned in section five hundred and
forty be not given, as follows: i

1. Real property, standing upon the records of j
county in the name of the defendant, must be attac!
by filing with the recorder of the county a copy of
the writ, together with a description of the property
attached and a notice that it is attached, and by leavi
a similar copy of the writ, description, and notice wi
an occupant of the property, if there is one; if not, t!
by posting the same in a conspicuous place on the prop
erty attached. . . 1

2. Real property, or any interest therein, belonging to,
the defendant, and held by any other person, or standing:

\, 0n the records of the county in the name of any other
P\ \pe on, pust be attached by filing with the recorder of
“"t1f8 ®unity a copy of the writ, together with a description
of the property and a notice that sach real property and
any ipterest of the defendant therein, held by or standing
in name of such other person, (naming him) are at-
tached, and by leaving with the occupant, if any, and
* with such other person or his agent, if known and within
- the county, or at the residence of either, if within the
county, a copy of the writ, with a similar description and
notice. If there is no occupant of the property, a copy
of the writ,,together with such description and notice,
must be posised in a conspicuous place upon the property.
Tlfe recorder must index such attachment when filed, in
the names both of the defendant and of the person by
whom the property is held, or in whose name it stands on

the records.

3. Personal property, capable of manual delivery, must
be attached by taking it into custody.

4. Stocks or shares, or interest in stocks or shares, of
any corporation or company must be attached by leaving
with the president or other head of the same, or the sec-
retary, cashier, or other managing agent thereof, a copy
of the writ, and a notice stating that the stock or interest
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glaintiﬂ for the amount of such credits, property,’
ebts, until the attachment be discharged, or any jud
ment recovered by him be satisfied. ° ’ i
Garnishment, effect of—8 Cal. 540; 9 Cal. 265; 18 Cal. 164; 21 Cal 1
22 Cal. 667; also, see 2 Cal. 33; 5 Cal. 118, 294; 11 Cal. 342; 34 Cal. 601;
Cal. 878, 392. :
Similar provision as to.execution—sec. 716.

§ 545. Any person owing debts to the defendant,
having in his possession or under his control any cre&
or other personal property belonging to the defend
may be required to attend before the court or judge,
referee appointed by the court or judge, and be examin
on oath respecting the same. The defendant may also’
required to attend, for the purpose of giving informath
respecting his property, and may be examined on oafl
The court or judge may, after such examination, ord
personal property, capable of manual delivery, to be
livered to the sheriff on such terms as may be just, havil
reference to any liens thereon or claims against t
same, and a memorandum to be given of all other p¢
sonal ¥roperty, containing the amount and descripti
thereof. '

Garnishee—order for examination of, 9 Cal. 262; examination of
Cal. 409; dlsc e of, 3 Cal. 253; answer of, 5 Cal. 118; liability of
Cal. 16; 11 Cal. 34%.

Defendant. pe of examination of, 51 Cal. 316.

Compare—proceedings supplementary to execution, secs. 714-721.

§ 546. The sheriff must make a full inventory of t
property attached, and return the same with the writ.
enable him to make such return as to debts and credi
attached, he must request, at the time of service, tl
party owing the debt or having the credit to give him
memorandum, stating the amount and description
each; and if such memorandum be refused, he must r
turn the fact of refusal with the writ. The party refusii
to give the memorandum may be required to fpay tl
costs of apy proceedings taken for the purpose of obtai
ing information respecting the amounts and descriptic
of such debt or credit. C

Sheriff’s return—5 Cal. 63; 6 Cal. 85; 8 Cal. 21; 11 Cal. 238; 43 CaL. §

Sheriff’s duties—sec. 540n, 36 Cal. 105.

§ 547. If any of the property attached be perishabl
the sheriff must sell the same in the manner in whic
such property is sold on execution. The proceeds an
other property attached by him must be retained by hi
to answer any judgment that may be recovered in tl
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Al

ooner subjected to execution upon another
vered previous to the issuing of the attach-
and credits attached may be collected by
10 can be done without suit. The sheriff’s
icient discharge for the amount paid.
aent—sec. 548n.

enever property has been taken by an
, writ of attachment, and it is made to ap-
rily to the court or a judge thereof, that
the 1E)a.rties to the action will be subserved
of, the court or judge may order such prop-
| in the same manner as-property is sold
ation, and the proceeds to be deposited in
abide the judgment in the action. Such
1ade only ypon notice to the adverse party
7, in case such party has been personally
summons in the action. [In effect March

nent—49 Cal. 297.

1y personal property attacbed be claimed
son as his property, the sheriff may sum-
six men to try the validity of such claim,
edings shall be had thereon, with the like
se of a claim after levy upon execution.

see sec. 689; 8 Cal. 227,

d—8 Cal.227; 34 Cal. 629; notice to sureties on, sec.

dgment be recovered by the plaintiff, the
tisfy the same out of the property attached
has not been delivered to the defendant or
1ereinbefore provided, or subjected to exe-
ther judgment, recovered previous to the
attachment, if it be sufficient for that pur-

g to the plaintiff the proceeds of all sales of
perty sold by him, or of any debts or cred-
7 him, or so much as shall be necessary to
gment;

lance remain due, and an execution shall
ed on the judgment, he must sell under the
nuch of thé groperty, real or personal, as
sary to satisfy the balance, if enough for
emain in his hands. Notices of the sales
and the sales conducted as in other cases
cution.

 as to sale—sec. 540n; 8 Cal. 570; 9 Cal. 538; 14 Cal

PROC.—~17,




8§ 5514 ATTACHMENT.

Disposition of proceeds—liability of officer, 1
4181; 6 Cal.198; 10 Cal. 486; 28 Cal.286: creditor’s ri
generally, see 6 Cal. 376; 30 Cal. 114.

Sales on execution—secs. 692-709.

§ 551. If, after selling all the prolper
him remaining in his hands, and applyir
together with the proceeds of any debt:
lected by him, deducting his fees, to the
judgment, any balance shall remain due,
proceed to collect such balance as upon
other cases. Whenever the judgment &
paid, the sheriff, upon reasonable deman
over to the defendant the attached prope:
his hands, and any proceeds of the prope
applied on the judgment.

Surplus—7 Cal. 144; and see sec. 540n.

Payment of judgment—45 Cal. 616.

552, If the execution be returned
whole orin part, the plaintiff may prose
taking given pursuant to section five hur
‘or section five hundred and fifty-five, or
.as in other cases upon the return of an ex

Counter-bond to prevent attachment-—sec. 540n
Bond for rel after app —sec. 555n.

§ 553. If the defendant recbver judgn
plaintiff, any undertaking received in th
proceeds of sales and money collected by
all the property attached remaining in the
must be delivered to the defendant or hi
der of attachment shall be discharged, a1
released therefrom.

Attachment dissolved—by judgment for defend

§ 554. Whenever the defendant has :
action, he may, upon reasonable notice to

1y to the court in which the action is pe
judge thereof, for an order to discharge
wholly or in part ; and upon the executi
taking mentioned in the next section, a:
made, releasing from the operation of the
or all of the property attached; and all of
released, and all of the proceeds of th
must be delivered to the defendant, upon
of the sureties on the undertaking, if r
plaintiff. [In effect March 9th, 1880.]

Appearance—sec. 1014.

Bond to discharge attachment—sec. 555n.
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§ 555. Before making such order, the court or judge
must require an undertaking on behalf of -the defendant,
by at least two sureties, residents and freeholders, or
householders, in the State, to the effect that in case the

- plaintiff recover judgment in the action, defendant will,
on demand, redeliver the attached property so released to
the proper officer, to be applied to the payment of the
judgment, or, in default thereof, that the defendant and
sureties will, on demand, pay to the plaintiff the full
value of the property released. The court or judge mak-
ing such order may fix the sum for which the undertaking
must be executed, and if necessary in fixing such sum to
know the value of the property released, the same may
be appraised by one or more disinterested persons, to be
appointed for that purpose. The sureties may be required
to justify before the court or judge, and the property
attached cannot be released from the attachment without
their justification, if the same be required. [In effect
July 1st, 1874.]
ml_llndemhngs, generally—secs. 259, subd. 3; 495; 581, subd. 1; 94la,

Undertaking to release attachment—liability of sureties, 6 Cal. 651;
3Cal. 501; 18 Cal. 339; 26 Cal. 535; 29 Cal. 194; effect of, Harding v. Mi-
near, April 6th, 1880; counter-bond to prevent attachment, sec. 540n.,

8§ 556. The defendant may also at any time, either be-
fore or after the release of the attached property, or
before any attachment shall have been actually levied,
apply on motion, upon reasonable notice to the plaintiff,
tothe court in which the action is brought, or to a judge
thereof, that the writ of attachment be discharged on the
ground that the same was improperly or irregularly
issued. [In effect March 9th, 1880.]

Di , 10 Cal. 837;.
pimclsion: polie ot Ll mart b JRclel 0 LI
suficlent, Goodwin v. Buckley, March 11th, 1880.

§ 557. If the motion be made upon affidavits on the
part of the defendant, but not otherwise, the plaintiff
may oppose the same by affidavits or other evidence, in
addition to those on which the attachment was made.

On affidavits—compare application to dissolve injunction, sec. 532.

§ 558. If, upon such application, it satisfactorily ap-
pears that the writ of attachment was improperly or ir-
regularly issued, it must be discharged.

§.559. The ‘sheriff must return the writ of attachment
with the sammons, if issued at the same time; otherwise,
within twenty days after its receipt, with a certiticate of

>

——
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his proceedings indorsed thereon or a
whenever an order has been made d
ing an attachment upon real propert
such order may be filed in_ the offic
corders in which the notices of att
filed, and be indexed in like manner.
3rd, 1876.]

Sheriff’s duties—sec. 540n.

Sheriff’s rethrn—sec. 546n.

Notices of attachment filed-sec. 542, subd
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CHAPTER V.
RECEIVERS.

564. Appointment of receiver.

55. Appointment of receivers upon dissolution of corporation.
566. vﬁm shall not be appointed. R

%7. Oath and und .

568. Powers of reccivers.

§ 569. Investment of funds.

§ 564. A receiver may be appointed by the court in
which an action is pending, or by the judge thereof:

1. In an action by a vendor to vacate a fraudulent par-
thase of property, or by a creditor to subject any property
afund to his claim, or between partners or others jointly
ovning or interested in any property or fund, on the ap-
plication of the plaintiff, or of any party whose right to
orinterest in the property or fund, or the proceeds thereof,
B8 probable, and where it is shown that the property or
f'nu:(eld is in danger of being lost, removed, or materially in-
jured ;

2 In an action by a mortgagee for the foreclosure of his
mortgage and sale of the mortgaged pro({)erty, where it
appears that the mortgaged property is in danger of being
lost, removed, or materially injured, or that the condition
of the mortgage has not been performed, and that the
Prope(llzt{is probably insufficient to discharge the mort-
gage debt;

3. After judgment, to carry the judgment into effect;

4. After judgment, to dispose of the property accordin,
to the judgment, or to preserve it during the pendency o
an appeal, or in proceedings in aid of execution, when an
execution has been returned unsatisfied, or when the

. jJudgment debtor refuses to apply his property in satisfac-
tion of the judgment;

5. In the cases when a corporation has been dissolved,
or is insolvent, or in imminent danger of insolvency, or
bas forfeited its corporate rights;

6. In all other cases where receivers have heretofore
been appointed by the usages of courts of equity.

. Receiver g lly—appointment of, 3 Cal 386; custody of, 8 Cal.
' 88;9 Cal. 28. Recent leading cases: French Bank Case, 53 Cal. 495;

v. The Superior Court, etc., March 6th, 1880. Further, see
$Cal. 44; § Cal. 306; 16 Cal. 146; 22 Cal. 191; 25 Cal. 11; 35 Cal. 476.

Action, when pending—sec. 1049.

H
§
§
§
y
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Power of judge—at chambers, secs. 166, 176; of court commissioner,
& g; of county judge, as to receivers, before Const. 1879, see X

SUBDIVISION 1. Vendor, creditor, partner—as to last, see 3 Cal

Party applying—53 Cal. 553.

Danger of loss or injury—see 3 Cal. 386.

SUBDIVISION 2. P 1 before this 6 Cal. 99.

SUBDIVISIONS 3 and 4. After judgment—26 Cal. 447.

SUBDIVISION 5. Corporation—insolvent, see French Bank Case, 51
Cal. 495; dissolved, see sec. 565.

SUBDIVISION 6. Equity usage—French Bank Case, 53 Cal. 485;
Bateman v. Superior Court, March 6th, 1880.

§ 565. Upon the dissolution of any corporation, the
Superior Court of the county in which the corporation
carries on its business, or has its principal place of bus
iness, on application of any creditor of the corporation,
or of any stockholder or member thereof, may appoinl
one or more persons to be receivers or trustees of the cor
poration, to take charge of the estate and effects thereof,
and to collect the debts and property due and belonging
to the corporation, and to pay the outstanding debts
thereof, and to divide the moneys and other property that
shall remain over, among the stockholders or members.
[In effect March 9th, 1880.]

Dissolution—Involuntary, Civil Code, see secs. 399, 400, and this
Code, sec. 802 et seq. Voluntary, sec. 1227 et seq., post.

§ 566. No party, or attorney, or person interested in an
action, can be appointed receiver therein, without the
written consent of the parties, filed with the clerk. If 2
receiver be appointed upon an ex parte application, the
court, before making the order, may require from the ap
plicant an undertaking with sufficient sureties, in ar
amount to-be fixed by the court, to the effect that the ap
plicant will pay to the defendant all damages he may
sustain by reason of the appointment of such receive:
and the entry by him ugon his duties, in case the apPli
cant shall have procured such appointment wrongfully
maliciously, or without sufficient cause, and the court
may, in its discretion, at any time after said appointment
r«saqui]re an additional undertaking. [In effect July 1st
1874.

Undertakings generally—see sec. 555n.

§ 567. Before entering upon his duties, the receive:
must be sworn to perform them faithfully, 4nd with on¢
or more sureties, approved by the court or judge, executt
an undertaking to such person, and in such sum as the
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court or judge may direct, to the effect that he will faith-
. fully discharge the duties of receiver in the action, and
obey the orders of the court therein.
gel;‘ond of receiver—Political Code, secs. 981, 982, and secs. 947-986,

§ 568. The receiver has, under the control of the court,
power to bring and defend actions in his own name, as
receiver; to take and keep possession of the property, to
receive rents, collect debts, to compound for and com-
promise the same, to make transfers, and generally to do
:l;ch_ acts respecting the property as the court may au-

orize.

‘Duties of receiver—é Cal. 475; 15 Cal 207; 26 Cal. 448.

§ 569. Funds in the hands of a receiver may be in-
wsted upon interest, by order of the court; but no such
wder can be made, except upon the consent of all the
Mrties to the action. .
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CHAPTER VI
' DEPOSIT IN COURT.

% 572. Deposit in court.
573. Money paid to clerk must be deposited with county treasurer.
§ 574. Manner of enforcing the order.

§ 572. When it is admitted by the pleading, or shown
upon the examination of a party, that he has in his pos-
session, or under his control, any money or other thing
cagable of delivery, which, being the subject of litigation,
is held by him as trustee for another party, or which be-
longs or is due to'another party, the court may order the
same, upon motion, to be deposited in court or deliver
to such party, upon such conditions as may be just, sub-
ject to the further direction of the court.

Money—must be in party’s possession, 51 Cal. 442.

573. If the money is deposited in court, it must be
paid to the clerk, who must deposit it with the county
treasurer, by him to be held subject to the order of the
court. For the safe keeping of the money deposited with
him the treasurer is liable on his official bond.

Deposit with clerk—sec. 2104.
Money in treasurer’s hands—liable to taxation, 30 Cal. 242.

§ 574. Whenever, in the exercise of its authority, a
court has ordered the deposit or delivery of money or
other thing, and the order is disobeyed, the court, besides
punishing the disobedience, may make an order requiring
the sheriff to take the money or thing and deposit or de-
liver it in conformity with the direction of the court.

Punishing the disobedience—contempt, sec. 1209; 51 Cal. 442.

Sheriff’s duties—as to official moneys, Political Code, sec. 4181.
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CHAPTER 1.
JUDGMENT IN GENERAL.

§ 27;; gudmeng mdeayﬁnbg for or against one of the parties
. Ju en
§ 5"19. Jndgmen may be against one party and action proceed as to

§ 580. Thereue! to be awarded to the plaintiff.
§ 581. "Action may be dismissed or nonsuit entered.
§ 582. All other judgments are on the merits.

§ 577. A judgment is the final dgtermination of the
rights of the parties in an action or proceeding.
Judgment—confession by, sec. 1132; default by, sec. 585; dem;
on, sec. 636; estoppel as to, sec. 1908; ge nlly m novnsuit, ', BEC.
581, p ea.dingu, on, gec. 582; on trial by rt, sec. 633; on trial by ury,
Cal. 134; 9 Cal. 113; 12 Cal 467s 14 Cal 11/; 18 Cal. &25;
"lCal 151 27Cal 128 :ﬂCal.z‘l . 474; MCal.sQl 850&1.&0 %
Cal 230,3’10&1 282, 87,458,39031. 4609.!.208.

§ 578. Judgment may be given for or against dne or
more of several plaintiffs, and for or against one or more
of several defendants; and it may, when the justice of
the case requires it, determine the ultimate rights of the
parties on each sxde, as between themselves.

Parties 16 judgments—adding and striking out, secs. 389, 473n; ser-
vice on less than all, secs. 388, 414; joint defendants, secs. 383, 989.

Judgments for or against some—liability of part,1 Cal. 167; 6 Cal.
ITG 18 Cal. 400,4(Y2 39 Cal. 95,412 walvera.stojolnder,nec m,sCal 514;
bal 635; 42 Cal, 335; 47 Cal. 221; and as mr.reﬂms pportioning

a%es. et,c see 7 Cal. 152; 8 Cal. 814; 49 Cal. 155; McCool v. Mahoney,
April 1880 nonsuit as to some pa.rties, sec. 581n.

§ 579. In an action against several defendants, the
court may, in its discretion, render judgment against one
or more of them, leaving the action to proceed against the
others, whenever a several judgment is proper.

Parties to judgments—sec. 578n.

Defendants not served—no judgment against, 2 Cal. 89; 10 Cal. 511;
Diggins v. Reay, April 7th, 1880. See also, SEVERAL JUDGMENT, and
JOINT DEBTORS, tnfra, and compare sec. 414,

Joint debton—proocodings against, sec. 969, and see SEVERAL
JUDGMENT, tnfra

Several Jndgment—when proper: Several liability, where, though
defem]ants joined, sec. 883; 1 Cal. 191, 470. Joint and several liabikty,

re, 9 Cal, 286; 20 Cal. 429. Joint liabilit ,wnerc.agatnszmosamnd
only, see 18 Cal. 399,40", 39 Cal. 95; 50 . 530. Partners, against, see

Cal. 89; 18 Cal. 397; 51 Cul. 184. E;ectmem, in, 180&1 219; 28°Cal. 2.
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§ 580. The relief granted to the ﬁlaintiﬂ if there be
10 answer, cannot exceed that which he shall have de-
nanded in his complaint; but in any other case, the court
pay grant him any relief consistent with the case made
»y the complaint and embraced within the issue.

EXTENT OF RELIEP.

Default, Judgment by—demand of complaint limits relief, 11 Cal
9; 20 Cal. Y1, 628; 22 Cal. al. 102 29 Cal. 165; 34 Cal. 79: but
mdxment beyomf not void, 36 Cal. Cal. 256.

- 1 Cal. 479; 2

: but askin,
mment, 2 Cal.
covered by
1 com laint,

Cal.
>rest, 28 Cal.
‘er a8 aiding

Affirmative—In answer, see NEW MATTER, 8ec. 43in.
Answer—where, and where none, see notes as toJUDGMENT, “pm.
Averments—for, see notes as to JUDGMENT, s upra.
CGompensatory—Clvil Code, sec. 3274.

Complaint—within and beyond, see notes as to JUDGMENT, supra; -
demand of, in, see sec. 426, subd. 3.

Damages—see note to sec. 657, subd. 5.

Equitable—-see SPECIFIO, PREVENTIVE, and special heads like
d, Trust, ete. under RELIEF IN PARTICULAR CASES, infra;

‘.mw cax&as&;m Cal. 451; 50 Cal. 105, 195, 276, 422, 498, 519, 533; 51 Cal.
H

Judgment, from—sec. 473n.
Wlagal—m principal heads under RELIEF IN PARTICULAR CASES,

Maintaining actions—see LEGAL.
Prayer for—when significant, 24 Cal. 61; 34 Cal. 375,

Preventive—G@enerally, Civil Code, secs. 3366, 3368, 3369. JFinal in-
imtmzsﬂ(':lvﬂ Code, secs. 3422, 3423; 28 Cal. 84; $9 Yol 292; 47 Cal. 481 ;

Speciﬁc—see Civil Code: Generally, C. C. secs. 3366. Possession of

y, C. C. sec. 3315, and see sec. 3387. Pmemon qf erumal

y, c. (.. secs. 3379, 3380; and see sec. 3387, ance

o el 3384, ﬁuss-ss §4,219; Vol s
o G T 27 Cal d51: b Ca a3} 4y Cab 8il ! 48 Cal. 45; 44

Cal. 566; 50 Cal. 827; 53 Cal. 356; 5 Cal oiston ond reforming of
mmu,c C.'secs. 3309-3402; % Cal, 275; 50 Cal. 588; Leonls . Lazzaro-
J 4th, 1880. _Rescisston, of ¢ ntracts O. C. secs. 39, 3406—3408

L] Hmnnnc. Haffene| er.F 1880; Marston v, Blm o
g:h%!’st, 18%. Cancellation, 0 instrumenfs C. C. secs. 3412-3414
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“%nd. By either party, upon the written consent of the
er;

3rd. By the court, when the plaintiff fails to appear on

the trilal, and the defendant appears and asks for the dis-
missal;

4th. By the court, when, upon the trial and before the
final submission of the case, the plaintiff abandons it;

5th. By the court, upon motion of the defendant, when,
lflponhthe trial, the plaintiff fails to prove a sufficient case

for the jury.

The dismissal mentioned in the first two subdivisions is
mde by an entry in the clerk’s register. Judgment may
thereupon be entered accordingly. [Approved February
%h, 1878.]

DISMISSAL OR NONSUIT.

Bonsuit—subds. 4 and 5; effect of, 47 Cal. 545.

*'_missal—subds. 1, 2, and 3; improper, remedy for, 50 Cal. 444.

~tion generally—3 Cal. 185; 4 Cal. 117; 13 Cal. 40, 637; 14 Cal. 576;
Cal. 387; 18 Cal. 76; 20 Cal. 92, 586; 22 Cal. 100, 463; 27 Cal. 470; 29 Cal.
#,7%4; 33 Cal. 488; 39 Cal. 224; 47 Cal. 547; 53 Cal. 386.

SUBDIVISION 1. By plaintiff, before trial—22 Cal. 102; 32 Cal. 488.
Excepti where laim, sec. 438; 29 Cal. 264; 33 Cal. 49: or

where cross-complaint, Sec. 442; or its equivalent, 33 Cal. 496: but other-
wite before amdt. 1878, see 53 Cal. 31.

SUBDIVISION 2. By consent—not oral, 47 Cal. 542,
SUBDIVISION 3. No appearance at trial-—see subd. 4. T'rial, bring-
igon, sec. 594.

. oN4. Abandonment at trial-I3 Cal 637; 18 Cal 77; 22

v 5. No sufficient case— Failure of proof, 1
al. 104,268; 12 Ca1.4g; 13 Cal. 360; 23 Cal. 593; 2
€al. 525, 1 >al. 116; 3WCal. 175,232; 45 Cal. 272; 47
4Cal, 201, .oy | _._155; 80 Cal.8, 176,250, 523; 5l Cal. 6
& v, Haffeneg.. Feb. 12&6. 1880. Grounds motion rfm‘
ing,8ee Cal.222; 10 Cal.268; 27 Cal.474; 41 Cal. &'
s Cal, 518; 48 ___.201; 50 Cal. 444 Waiver of nonsuit, 1
Cal.2%;°8 Cal. 203; 10 Cal 190. Compulsory nonsuit, nature o, - -
2:‘5: sggrms on, 5 Cal. 36. Variance, secs. 469471, Pleadings, judgment

§ 582. In every case, other than those mentioned in
- thelast section, judgment must be rendered on the merits,

Judgments, classes of—sec. 577n.

Judgment on pleadings—sec. 585n.

Cobx Crv. PrOC.—18.
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CHAPTI]

JUDGMENT UPON FA

§ 585, In what cases judgment may b
fendant t(j) answer.

§ 585. Judgment may be h
answer the complaint, as follo

1. In an action arising upon
money or damages only, if no
the clerk of the court within tt
mons, or such further time as :
clerk, upon ;:,1[» lication of the -
fault of the defendant, and ir
judgment for the amount sp¢
cluding the costs, against the ¢
more of several defendants i
section four hundred and four:

2. In other actions, if no ans
clerk of the court within the
mons, or such further time a
the clerk must enter the def:
thereafter the plaintiff may aj
sequent term of the court for"
complaint. If the taking of ¢
any fact, is necessary, to enal
ment, or to carry the judgmen
take the account or hear the
tion, order a reference for tha
action is for the recovery of d:
the court may order the damag
or if, to determine the amount
tion of a long account be invol'
provided.

3. In actions where the serv:
publication, the plaintiff, upor
for answering, may, upon pr«
that no answer has been filec
the-court must thereupon requ
demand mentioned in the con
ant be not a resident of the Sta
iff, or his agent, to be examin
payments that have been mac
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ge, on account of such demand, and nay
ont for the amount which he is entitled to

JUDGMENT BY DEFAULT.
erally—secs. 577s, 577-682, 664, 664-675.
pleadings—infra.
ent, generally-—assignment of, 23 Cal. 255; %C&Lm
2 : despite fallure to furnish particulars, 32 Cal
o1, 9 Cal. 456; 11 Cal. 250: further, see 1 Cal. 9%4; 6 (,al.
Cal. 441, 555; ’15 Cal 23; 16 Cal. 381; 21 Cal. 425, 27 Cal.
,530; 37 Cal. 465; 40 Cal. 439,
1. On money contract—No answer filed, 34 Cal. 25.
mt: dé,fa;q[’g l?‘ Cal, 420; 45 Cal. 41?"’ I%Xl‘dl 'gl “7'(8381",
au. ment, enem #)
s "dgz . 85 Cal. 253: where
cient, 11 dnl. 258; 14 Lal ‘210 on defectlve summons,
12; 8 Cal. 625; 28 tal. 153; 41 Cal. 316; and see sec.407n,
£ summons where ﬂct tlous nameés of defendants, 3
y; 14 Cal. 119; 23 Cal. 27 Cal. 99: where no answer,
verruled, or a.nswer str!cken out, sec. 636; 18 Cal. 625;
slt judgment muu Ilow com Iamt. sec. 580. 10 C:
BCal 3 21 Cal. 4 3 30 Cal. 530; 39 Cal
: damages, Cai. 355 and see under subd. 2, no;
!. In other acﬂons—Entry of defendant’s default, no
otes to subd. 1. Relief,secC. 580. and notes. Reference,
Assessment of damages, 6 Cal. 156; 31 Cal. 239. Proof
), 1869; and as to trial by court. see sec. 631 et seq.
3. Where summons published—see notes to subd.

JUDGMENT ON PLEADINGS.

?unda of—Insufficiency of answer,4 Cal. 204; 34 Cal. 46,
Cal. 347, 443; 41 Cal. 128 50 Cal. 619; 51 Cal. 526,571; 52
ency of complaint, 32 Cal. 1363 50 Cal. 523; 52 Cal. 99.

(" e m\‘
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CHAPTER IIL

ISSUES-THE MODE OF TRIAL AND POST-
PONEMENTS.

592, Issue of fact, how tried. When lssues both of law and fact, the
former to be first disposed of.
§ 593. Clerk must enter causes on the calendar, to remain until dis-

ar3osetl of.
594. Parties may bring issue to trial.
595. Monlon to postpone a trial for absence of testimony, requi-

8] of.
§ 596. In cases of moumment a party may have the testimony of any
witness taken.

§ 588. Issues arise upon the pleadings when a fact or
conclusion of law is maintained by the one party, and is
controverted by the other. They are of two kinds:

1. Of law; and,

2. Of fact.

See socs. 589, 590.

§ 589. An issue of law arises upon a dgmurrer to the
complaint or answer, or to some part thereof.

§ 590. An issue of fact arises—

1. Upon a material allegation in the complaint corttro-
verted by the answer; and,

2. Upon new matters in the answer, except an issue of
law is joined thereon. .

§ 591. An issue of law must be tried by the court, un-
less it is referred upon consent.
Trial by court—generally, sec. 631 ef seg.

§ 592. In actions for the recovery of specific real or
personal property, with or without damages, or for money
claimed as due upon contract, or as damages for breach of -
contract, or for injuries, an issue of fact must be tried by
a jury, unless a jury trial is waived, or a reference i8
ordered, as provided in this Code. Where in these cases
there are issues both of law and fact, the issue of law
must be first disposed of. In other cases, issues of fact
must be tried by the court, subject to its power to order
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any such issue to be tried by a jury, or to be referred to a
ﬁir]ee, as provided in this Code. [In effect July 1st,
Issues of fact, trial of—generally, 6 Cal. 122; 9 Cal. 251; 21 Cal. 425; 23
Cal. 335; 50 Cal. 505.
Trial by jury—in actions at law: generally, as to jury trial, see secs.
#0-628: as to fraud, 10 Cal. 412,
]g’faiver of jury trial—sec. 631; Sherman v. McCarthy, March 3rd,

. Reference—secs. 638-645.
i Issue of law, prior disposition of—20 Cal. 116; 32 Cal. 208.
! .sg;m, trial by—secs. 631-636: ald of jury, 19 Cal. 457: reference,

Bquity cases—distinguished from law cases, 13 Cal. 379: equitable
#fenses, issues before énry etc., 13 Cal. 644; 15 Cal. 379; 16 Cal. 173; 19
0.457; 30 Cal. 519; 38 Cal. 319; 42 Cal. 338; 49 Cal. 126; 50 Cal. 105: gen-
eally, 4 Cal. 6; 5 Cal. 192; 8 Cal. 501; 16 Cal. 249

§ 593. The clerk must enter causes upon the calendar
of the court according to the date of issue. Causes once
Maced on the calendar must remain upon the calendar
util finally disposed of; provided, that causes may be
dropped from the calendar by consent of parties, and ma,;
beagain restored upon notice. [In effect March 9th, 1880.

Clerk placing on calend d far failure, sec. 1085.

Issue—generally, sec. 588.

Dropping and restoring—amadt. of 1880. )

Abolition of terms—see Const. Cal. art. 6, sec. 5.

§ 594. Either y may bring an issue to trial orto a
aring, and in the absence of the adverse party, unless
e court, for good cause, otherwise direct, may proceed
vith his case, and take a dismissal of the action, or a ver-
dict or judgment, as the case may require.
1 —sec. 581.
a‘{"-lldgmon't for want of evid defendant not ap ing, 53 Cal.

Want of prosecution, dismissal for—delay as to summons, sec.
4in; 47 Cal. 614: generally, 36 Cal. 625; 45 Cal. 107; 47 Cal. 638; 50 Cal. 38:
Im‘on. ‘who may not e, 42 Cal. 285: appeal for delay, damages on,
%c. 967; 53 Cal. 187: where plaintiff not found, 39 Cal. 106: vaca
Rigment for surprise, etc. sec. 473n: new trial, sec. 657 and notes.

§ 595. A motion to postpone a trial on the ground of
the absence of evidence can only be made upon affidavit
llmvgme%the materiality of the evidence expected to be
Obtained, and that due diligence has been used to procure
it. A trial shall be postponed when it appears to the
¢tourt that the attorney of record, party, or principal wit-
ess is actually engaged in attendance upon a session of
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the Legislature of this State as a member thereof. TH
court may require the moving party, where ai)plication-
made on account of the absence of a material witness,
state upon affidavit the evidence which he expects to o
tain; and if the adverse party thereupon admits that sad
evidence would be given, and that it be considered @
actually given on the trial, or offered and overruled as in
proper, the trial must not be postponed. [In effect Marc
2nd, 1880.]

Postponement, grounds of—affidavit for, etc. see Continuance.

OONTINUANCE.

Admission~by opponent, extent of, 41 Cal. 521.

Affidavits—showing In: Absence witness, See Ezg,a:ted evidenc
Materiality of evidence, 4 Cal. 241; 43 Cal. 344; Kern Valley Bank -
Chester, June 3rd, 1880, 5 Pac. C. L. J. 520. Due diligence,’4 . 2413

: 23; 1. 47 Cal. 162; Kern Valle

B . C d, 1880, 5 Pac. C. L. J. 620. Ezxpected evidenc
14 Cal. 420; 23 Cal. 157; 31 Cal, 218; 33 Cal, 646, 697; 40 Cal. 653; 47 Cal. 9
106; 48 Ca].63; 49 Cal. 580; 53 Cal. 613; Kern Valley Bank v. Cheste
June 3rd, 1880, 5 Pac. C. L. J. 520.

Bad faith—46 Cal. 114.

Costs on—sec. 1029.

Couhsel—absence of, 19 Cal. 118: mistake of, 9 Cal. 212; 35 Cal. 45
sickness of, 4 Cal. 190; 41 Cal. 626.

Depositi f al witn postp t for taking, 2 Ca
473, 598. .

Diligence, due—see AFFIDAVITS.

Discreti d as to
Cal. 161; 20 Cal. 181; 23 Cal. 157; 32 Cal. 102.

-Evidence—absence of, diligence, expected, materiality of, see A1
PIDAVITS. -

Generally, 1 Cal. 404; 2 Cal. 183, 270; 3 Cal. 185; 6 Cal. 249; 7 Cal. 41t
14 Cal. 358; 31 Cal. 95; 53 Cal. 491.

Grounds for—see AFFIDAVITS, COUNSEL, DEPOSITIONS, PARTY

Legislature—attendance at, as ground for; inserted in section b
amadt. 1880.

Materiality—of evidence. See AFFIDAVITS.

Party, absence of—32 Cal. 102.

Review of decision as to—see DISCRETION: on bill of exception:
only where refusal, 47 Cal. 162: on motion for new trial, 11 Cal. 21; ¢
Cal. 450; and see 17 Cal. 316.

Showing for—see AFFIDAVITS.
Stipulation as to—must be in writing. See note to sec. 283, subd. |

is matter of, 9 Cal. 212; ]

§ 596. The Farty obtaining a postponement of a tria
in any court of record must, if required by the advers:
party, consent that the testimony of any witness of sucl
adverse party, who is in attendance, be then taken b:
deposition before a judge or clerk of the court in whic
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nding, or before such notary public as the
cate, which must accordingly be done, and
s0 taken may be read dn the trial, with the
d subject to the same objections, as if the
 produced.

 the State, secs. 2019-2021, 2031-2038.
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CHAPTER 1
TRIAL BY N

ART. I. FORMATION OF
II. CONDUCT OF T1
III. THE VERDIOT.

ARTICLE I.
FORMATION OF THX

600. ng, how drawn.

601, Challenges. Each party entitled to1
602. Grounds of challenge.

603. challen%ees, bow tried.

604. Jury to be sworn.

§ 600. When the action is calle
lerk must draw from the trial ju
allots containing the names of th
3 completed or the ballots are exh:
Jury—generally, sec. 190, and note: trial
Trial by jury—conduct of, sec. 607 e¢ se
ict after, sec. 624 et seg.

Trial jury box—sec. 246.

Jury completed—45 Cal. 323.

§601. Either Party may challeng
here are several parties on either
.challenge before it can be made.

ndividual jurors, and are either p«
lach party is entitled to four pere:
10 peremptory challenges are takei
hey must be taken by the parties

og with the plaintiff. [In effectJ
Challenge for cause—sec. 202, and note.
Peremptory challenge, when taken—¢
‘ORS, extent of : criminal cases, 37 Cal. 67¢
Bxamination of jurors—object of, 23 C
Formation of jury—irregularity in, mus
al. 529; 32 Cal. 40.

§ 602. Challenges for cause ms
aore of the following grounds:

1. A want of any of the qualif
his Code to render a person compe
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2. Consanguinity or affinity within the fourth degree to

any party; :

3. gatanding in the relation of guardian and ward, mas-
ter and servant, employer and clerk, or fpz-incipal dnd
agent, to either party, or being a member of the family of
either party, or a partner in business with either party, or
surety on any bond or obligation for either party;

4. Having served as a juror or been a witness on a pre-
vious trial between the same parties, for the same cause
of action; e N

5. Interest on the part of the juror in the event of the
action, or in the main question involved in the action, ex-
cept his interest as a member or citizen of a municipal
corporation; )

6. Having an unqualified opinion or belief as to the
merits of-the action,qfound'ed upon knowledge of its ma-
terial facts, or of some of them;

. 1. The existence of & state of mind in the juror evinc-
:l;ng enmity against or bias to or against either party. [In

ect July 1st, 1874.]

Challenge for cause, sufficiency of—Specifying grounds, 12 Cal. 483:

gl;mlgnca;’ ?’fog?’ 37 Cal. 277; 41 Cal. 3. Objection, when to be made, 1 Cal.

GROUNDS OF CHALLENGE FOR CAUSE.

SUBDIVISION 1. Incompetency—secs. 198, 199, and notes; also, see
wote to subd. 4, infra, and 47 Cal. 358.

8UBDIVISION 2. Consanguinity or affinity—generally, see note to
tec. 170, subd. 2, v &b ’

hSnI{lkgmsmN 3. Closerelations to either party—see notes tosubds.
S8UBDIVISION 4. Previous trial, serving or testifying at—14 Cal
18, and sée 18 Cal. 109, ' &
efﬂ’ﬁ{,’m"m' 5. Interest of juror—as to interest generally, see 37
S8UBDIVISION 6. Ungqualified opinion, p ion of- ing for,
onary, 18 Cal. 109, and ree 47 Cal. 888: formation or expression
of, former re(*glrement, 11 Cal. 69: degree of conviction necensar{i
gl:?lled bias criminal cases) 16 Cal. 129; 17 Cal. 142; 22 Cal. 319;
807; 40 Cal. 268; 45 Cal. 137; 46 Cal. 78; 48 Cal. 253; 49 CaL 17d.
SUBDIVIsION 7. Bias—review of decision as to, 49 Cal. 560; 50 Cal.
12: existence of, 5 Cal. 347; 88 Cal. 51.

§ 603. Challenges for cause must be tried by the court.
The juror challenged and any ;axer person may be exam-
a8 a witness on the trial of the challenge.
Jurors, examination of—see sec. 601,
Discretion of court—decision not prejudicial, 41 Cal. 429: generall

Y,
{1 Gal 38; 49 Cal. 679; 80 Cal. 222; and gee notes to sec. 612, subds. ¢
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§ 604. As soon as the jury is completed, an oath mw
be administered to the jurors, in substance, that the
and each of them will well and truly try the matter i
issue between —, the plaintiff, and —, defendant, an
a true verdict render, according to the evidence.

Oath, administration of—see secs. 2093-2097.

ARTICLE II.
Coxpuaxr OF THE TRIAL.

§ 607. Order of proceedings on trial.
§ 608. Charge to the jury. Court must furnish, in writing, upon re
quest, the points of law contained therein.
609, ‘s,?eclal structions.
610. View IH l1ury of the premises.
611. Admonition when jury permitted to separate.
612. Jury may take with them certain Pﬂ)em'
613. Dellberation of jury, how conducted.
614. May come into court for further instructions.
§ 615. Proceedings in case a juror becomes sick.
§ 6l6. Wl:eln prevented from giving verdict, the cause may be agad:
L

ried.

§ 617. While jury are absent, court may adjourn from time to time
Sealed verdict. Final adjournment discharges the jury.

§ 618. Verdict, how declared. Form of. Polling the jury.

§ 619, Proceedlngs when verdict is informal.

§ 607. When the jury has been sworn, the trial must
proceed in the following order, unless the judge, fo:
special reasons, otherwise directs:

1. The plaintiff, after stating the issue and his case;
must produce the evidence on his part;

2. The defendant may then open his defense, and offer
his evidence in support thereof; .

3. The parties may then respectively offer rebutting
evidence only, unless the court, for good reason, in fur-
therance of f'ustice, permit them to offer evidence upon
their original case;

4. When the evidence is concluded, unless the case is
submitted to the jury on either side, or on both sides,
without argument, the plaintiff must commence and may
conclude the argument;

5. If several defendants, having separate defenses, ap-
pear by different counsel, the court must determine their
relative order in the evidence and argument;

6. The court may then charge the jury.

Order of proof, discretion of court, as to—generally, sec. 2042; 37
Cal. 438; 51 Cal. 468: ?arty. control of, over, 8 Cal. 50; 15 Cal. 334; 44 Cal.
200; relevancy of evidence, secs. 1868-1870.

SUBDIVISION 1. Plaintifi’s evidence—proof required, see seecs.
1867, 1869

SUBDIVISION 2. Defendant’s evidence—see note to subd. 1.
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. Rebutting evidence — Burden of proqf, generally,
ot rlght to rebut, see 15 Cal. 199; 48 Cal. 614. Credi-
; 40 Cal.578. Discretionof court, as to recalllng wit-
al. 298. Re-opening case—Where amendment
‘al 608: where cross-complaint, 49 Cal. 233: recalling
Cal. 80: sx‘\llp lementary proor 6 Cal. 170; 26 Cal.
Cal 439; 47 C 94, 590; 48 Cal. 614.
. Arguments—plaintiff opening and closing, 2 Cal.
44 Cal. 65.
. Several defendants—separate trials, 40 Cal. 299.
. Charging the jury—secs. 608, 609.

CONDUCT OF TRIAL.

lidating, sec. 1048: register of, sec. 1052. Amend-
nd notes. Appeals—sec. 936 et seq. Arguments—
Oase, calling up—sec. 594. Chambers—powers at,
notes. Charge to jury—secs. 603, 609, and notes.
er of, sec. 997; contempts, secs. 1209-1222. Continu-
5. Costs—sec. 1021 et seq. Court—trial by, secs. 631-
ec. 657, subd. 5n; deliberation of jury, secs. 613, 614.
35; and seeWAN'l‘ OF PROSECUTION. Divorce—see
e.se(-. 125. Errors—of law. sec. 657, subd. 7, note: dis-
dence—secs. 1823, 2104. Excepnons—secs. G46-
xtensions of time—sec. 1054. Facts, jury deter-
1d note, sec. 2101, Findings—sec. 633 and note. In-
y—generally, sec. 608z: special, sec. 609n. Judges
 of, secs, 170-172: sec. 397.subd. 4. Judgment—gener-
ﬂm and entering, secs, 664-675; kinds of, sec. 577n:
. Jury trial—secs. 600-628. Jusuces’ court—trials
La of p dings—sec. 185. Law, judge
. 608, 2102, Motions—sec. 1003 et seq. New trials—
sult, sec. 581. Notices—sec, 1010 ez seq. Polling jury
of proof—607n, supra. Orders—1003-1009. Papers—
r entitled, secs. 1045, 1046: filing and service of, secs.
f trial—see VENUE. Pleadings—generally, secs. 420-
cs. 452-465: under Code, sec. 421z: judgment on, sec.
nents—see CONTINUANCE. Private trial—sec. 125.
638-645. Relief—sec. 580 and notes. Separation—of
on, sec. 6/1. Special proceedings—secs. 1063-1822.
dings—secs. 1132-1179. Stipulations—sec. 283, subd.
aking down—clerk, sec. 1051: short-hard reporters,
ea-fourths—of jury, agreement of, sec. 618n. Trial
588-663. Variance—secs. 469-471. Venue—secs. 392-
c. 397 et xe% Verdxct—sow 624-628. View—by jury,
—of jury trlal, sec. 631. Witnesses—see EVIDENCE.
IDENOE: inspection of, sec. 1000. Want of prosecu-
r, 8ec. 594n.

hargin, gl the jury, the court may state to
ers of law which it thinks necessary for
ion in giviny
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seenote, supra. e8s—53 . —3€ec. H
AR, Vigne—as gﬂ”lﬁso, nndge%'}.‘zgo gﬁﬁ“;lm 20613 seo atso, sec.

§ 609. Where either party asks special instructions to
be given to the jury, the court must either give such
lnstruction, as requested, or refuse to do so, or give the
straction with a modification, in such manner that it
may distinctly appear what instructions were given in

- whole or in part.

g

Instructions, disposition of—asking, granting, refusing, modifying,
wer of passing on, see those heads under Special Instrnctions,

SPECIAL INSTRUCTIONS.

Adding to—47 Cal. 93. Asking—6 Cal. 197; 16 Cal. 78; 48 Cal 237, 277;
80al 613; Williams v, Hartford Fire Ins. Co. March 29th, 1880, 5 Pac,
LLJ. 2. Disregarding—6 Cal. 197. Exceptions to—sec. 646 and
Mles. Granting—8 Cal. 890; 13 Cal. 172; 17 Cal. 143; 41 Cal. 66. Mod-

g—8¢0 ADDING TO, GRANTING, PASSING ON, OFFPERING; see

Amng. Passing on—manner of, 2 Cal. 173; 5 Cal. 490; 19 Cal. 476.
gi 2 Cal. 460; 32 Cal. 280; 34 Cal. 101; 37 Cal. 154; 40 Cal, 543; 49 Cal.

s 860 als0 ADDING TO, GRANTING, MODIFYING, REFUSAL. Pre-
g—Se0 ABKING. Proposed—6 Cal. 197; 29-Cal. 556. Reading-

\me of, 29 Cal. 556. Refusal of—proper, 5 Cal. 478; 6 Cal. 197; 8 Cal,
as‘” 9 Cal. 353; 13 Cal. 599; 29 . 556; 32 Cal. 231; 36 Cal. 404; 45

t6; 47 Cal. 83; '49 Cal. I66; 33 Cal. 354, 630;. People 'v. Smallmans,

, 18803 ln;groper. 2 Cal. 385; 52 Cal. 611: reasons for, 8 Cal. 390:

»8 Cal, 87; 30 Cal. 631; 50 Cal. 469; People v. Ah Chung, March

S, 180, 5 Pac! C. L, J. 218; Siemers o. Eisen, March 24th, 1830, 5 Pac.
LJ. 28, ‘Time, presenting in—where many, 6 Cal. 197. .

J
15 610: ‘When, in the opinion of the court, it is proper
o the jury to have a view of the property which is the
fubject of litigation, or of the place in which any material
act occurred, it may order them to be conducted, in a
body, under the charge of an officer, to the place, which
thall be shown to them by some person appointed by the
“urt for that purpose. While the jury are thus absent,
130m, other than the person so apgointed, shall speak
them on any subject connected with the trial.
View of premises—19 Cal. 427; 49 Cal. 607; 50 Cal. 556; 53 Cal. 60.

d§ 611. If the jury are permitted to separate, either

“ﬂl:i the trial or after the case is submitted to them,
they shall be admonished by the court that it is their duty
ot to converse with or suffer themselves to be addressed
Jy any other person on any subject of the trial, and that
1tis their duty not to form or express an opinion thereon
wtil the case is tinally submitted to them.

emporary recess—question as to application, 23 Cal. 631.

§ 612. Upon retiring for deliberation, the jury may take

With them ;’ﬁ papers which have been received as evi-
CopE C1v. PROOC.—19.
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dence in the cause, except depositions or copies of s
papers as ought not, in the opinion of the court, to
taken from the l‘lx)erson having them in possession;
they may also take with them notes of the testimony
other fproceedinm; on the trial, taken by themselves,
any of them, but none taken by any other person.

Inspection of d ts—by, 36 Cal. 168.

§ 613. When the case is finally submitted to the jury
they may decide in court or retire for deliberation; if the
retire, they must be kept together, in some convenie

lace, under charge of an officer, until at least threé

ourths of them agree upon a verdict or are dischaégel
by the court. Unless by order of the court, the office
having them under his charge must not suffer any com
munication to be made to them, or make any himself, ex
cept to ask them if they or three-fourths of them ar
agreed upon a verdict; and he must not, before their ver
dict is rendered, communicate to any person the state d
their deliberations, or the verdict agreed upon. [In effeo
March 10th, 1880.]

Retiring for deliberation—Temporary separation,5 Cal. 275; 19 Ca
427; 20 Cal. 433; 21 Cal. 337; 22 Cal. 348. JInfluence of judge, 29 Cal. 258.

Three-fourths—agreement of, amdt. 1830; see Const. Cal. art. 1, sec.'

§ 614. After the jury have retired for deliberation, ]
there be a disagreement between them as to any part ¢
the testimony, or if they desire to be informed of an
point of law arising in the cause, they may require th
officer to conduct them into court. Upon their bein
brought into court, the information required must b
given iln the presence of, or after notice to, the parties c
counsel,

Information given—extent of, 45 Cal. 338; on non-judicial days, se
134, subd. 1.

Ab of att ys—criminal cases, 5 Cal. 148; 37 Cal. 274.

§ 615. If, after the impanneling of the jury, and befor
verdict, a juror become sick, 80 as to be unable to pe
form his duty, the court may order him to be discharged
In that case the trial may proceed with the other jurors
or another juror may be sworn and the trial begin anew
or the jury may be discharged and a new jury then @
afterward impanneled.

§ 616. In all cases where the jury are discharged, o
prevented from giving a verdict, by reason of accident ¢
other cause, during the progress of the trial, or after th
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ymitted to them, the action nday be again tried
y, or at a future time, as the court may direct.
irged—formalities, 48 Cal. 324: on non-judicial days, 49

7hile the jury are absent the court may adjourn
o time, in respect to other business; but it is
s open for every purpose connected with the
itted to the jury until a verdict is rendered or
scharged. The court may direct the jury to
sealed verdict, at the opening of the court, in
agreement during a recess or adjournment for
[n effect March 10th, 1880.]

ict—bringing in, 12 Cal. 483.

nt for term—effect of, before amdt. 1880, 48 Cal. 324; 50
tion of terms, by Const. 1879, see sec. 73n.

Yhen the jury, or three-fourths of them, have
1 a verdict, they must be conducted into court,
 called by the clerk, and the verdict rendered
eman; the verdict must be in writing, signed
man, and must be read by the clerk to the
he inquiry made whether it is their verdict.
y may require the jury to be polled, which is
> court or clerk asking each juror if it is his
upon such inquiry or polling, more than one-
he jurors disagree thereto, the jury must be
in, but if nosuch disagreement be expressed,
is cmlﬁflete and the jury discharged from the
ffect March 10th, 1880.]

hs—agreement of, see sec. 613n.

sived—on non-judicial day, sec. 134.

r—20 Cal. 69.

-more than one-fourth, amdt. 1880; grounds for, 48 Cal.

Yhen the verdict is announced, if it is informal
nt in not covering the issue submitted, it may
1 by the jury under the advice of the court, or
vy be again sent out.

y jury—2 Cal. 183, 269.

r of—2 Cal. 183; 3 Cal. 137; 34 Cal. 663.

al, 260,
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ARTICLE III.
THE VERDICT.

i24. General and special verdicts defined. .

i25. When a general or sPeclal verdict may be rendered. .

i26. Verdict in actions for recovery of money or on estab
counter-claim.

27. Verdict in actions for the recovery of specific personal pro

erty.
28. Entry of verdict.

§ 624. The verdict of a jury is either general or specia
general verdict is that by which they pronounce gene:
ly upon all or any of the issues, either in favor of th
aintiff or defendant; a special verdict is that by whic]
e jury find the facts only, leaving the judgment to th
urt. The special verdict must present the conclusion
fact as established by the evidence, and not the evi
mce to prove them: and those conclusions of fact mus
+ 80 presented, as that nothing shall remain to the cour
1t to draw from them conclusions of law.
Terdict, scope of—confined by pleadings and issues, 2 Cal. 183, 251 ; |
L. 433; 38 Cal. 507; 41 Cal. 123: sufficlent form, 25 Cal. 479; 40 Cal. 657
d as toamending, see sec, 473; 3 Cal. 137: ejectment in, secs, 740, 741
end ts as to, see g lly, INTENDMENTS, 8eC. 53n: ntew
* misconduct aﬁectmﬁ. sec. 657, subd. 2 and note: lgtlnt de) endn.mg
Mnst, %}8}“19‘70& 15 Cal. 27; 25 6:_;!. 123: walver of informality in,
Yeneral verdict—14 Cal. 168; 15 Cal. 162; 25 Cal. 479; and see SCOP®
VERDIOT, supra.
Ipecial verdict—sec. 625n,

§ 625. In an action for the recovery of money only, or
ecific real property, the jury, in their discretion, may
nder a general or special verdict. In all other cases
e court may direct the jury to find a special verdict
writing, upon all, or any of the issues, and in all
ses may instruct them, if they render a general ver-
ct, to find upon particular questions of fact, to be stated
writing, and may direct a written finding thereon.
10 special verdict or finding must be filed with the clerk
d entered upon the minutes. Where a special finding
facts is inconsistent with the general verdict, the
rmer controls the latter, and the court must give judg-
ant accordingly.
reneral verdict—sec. 624n.
ipecial verdict—Character of, 16 Cal. 113; 17 Cal. 299, 510; 19 Cal. 101;
Cal. 98. Directed gly court. 3 Cal. 396. ggecial issues, 4 Cal. 6; 8 Cal.
3,23 Cal. 482, 27 Cal. 360. Change of verdict, from special to eneral,
3al, 539; 48 Cal. 588, Special finding, effect on general verdlc , 20 Cal.
; 23 Cal. 489; 31 Cal. 115: and'as to equity, see 49 Cal. 126; 52 Cal. 430:
ufficient, when, 50 Cal. 61.
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'hen a verdict is found for the plaintiff, in an
he recovelf"y of money, or for the defendant
nter-claim for the recovery of money is estab-
eding the amount of the plaintiff’s claim as
the jury must also find. the amount of the

recovery—Watson v. Damon, March 5th, 1880, 5 Pac. C.

. an action for the recovery of specific per-

rty, if the property has not been delivered to
, or the defendant, by his answer, claim a re-
f, the jury, if their verdict be in favor of the
-if being in favor of the defendant, they also
p is entitled to a return thereof, must find the
s property, and, if 8o instructed, the value of
ions thereof, and may, at the same time, assess
8, if any are claimed in the complaint or an-
. the prevailing party has sustained by reason
1g]or detention of such property. [In effect
4.

eplevin—7 Cal. 568; 8 Cal. 446; 21 Cal. 274; 24 Cal. 147,

pon receiving a verdict, an entry must be made
. in the minutes of the court, specifying the
l, the names of the jurors and witnesses, and
he verdict at length, and where a special ver-
1, either the judgment rendered thereon, or if
reserved for argument or further considera-
ler thus reserving it.
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- CHAPTER V.
TRIAL BY THE COURT.
1. When and how trial by jury may be waived. X
Upotl:v tri:t:lb court, decision to be In writing and filed within
en y8.
. Facts fou%d and conclusions of law must be separately stated.

§ 633,
Judgment on.
; % Findings may be walved, how.
636

§ 63
§ 63

©

Findings, how prepared.
Proceedings r determination of issue of law.

§ 631. Trial by jury may be waived by the several
parties to an issue of fact in actions arising on contract,
or for the recovery of specific real or personal property,
with or without damages, and with the assent of the court
in other actions, in manner following :

1. By failing to appear at the trial;

2. By written consent, in person or by attorney, filed
with the clerk; ’

3. By oral consent, in open court, entered in the min-
utes. [In effect July 1st, 1874.]

Waiver of jury trial—see Const. Cal. art. 1, sec. 7; & Cal, 112; 27Cal.
249; Sherman ». McCarthy, March 3rd, 1880, 5 Pac. C. L. J° 58: refer-
ence as, 2 Cal. 92, 245, 261; 19 Cal. 140: equity cases, 5 Cal. 192, 204; 16
Cal. 249; 30 Cal. 512: court disregarding, secs. 309, 592; 27 Cal. 249.

SUBDIVISION 1. Failure to appear at trial—4 Cal. 112; 10 Cal. 178;
15 Cal. 23; 16 Cal. 432; 18 Cal. 409.

SUBDIVISIONS 2, 3. Consent—see REFERENCE BY CONSENT, seC.
638n, and WALVER OF JURY TRIAL, reference as, supra.

§ 632. Upon the trial of a question of fact by the court,
its decision must be given in writing and filed with the
clerk within thirty days after the cause is submitted for
decision. [In effect July 1st, 1874.]

Trial by court—equivalent of charge, 20 Cal. 151: case submitted,
argument after, 45 Cal. 178.

‘Written decision filed—mandatory, 2 Cal. 205: but not as to time of
filing, 4 Cal. 214; 44 Cal. 228: equity, in, 18 Cal. 447: effect of, 31 Cal. %5;
49 Cal. 623: waiver, 45 Cal. 178. Thirty days, directory merely, 44 Cal.
228; 49 Cal. 157.

§ 633. In giving the decision, the facts found and the
conclusions ot law must be separately stated. Judgment
upon the decision must be entered accordingly. :

Section generally—mandatory,2 Cal. 305; 3 Cal. 111; and see WRIT-
TEN DECISION, filed, sec. 632n: facts found, 2 Cal. 305: separately
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25; 39 Cal. 262; Butler v. Beach, May 26th, 1880, 5 Pac. C.

FINDINGS.

, 43 Cal. 323; 51 Cal. 262, 626; 52 Cal. 661; Reynolds v.
rch 4th, 1880, 5 Pac. C. L. J. 115; Haffenegger v. Bruce,
0,5 Pac. C. L. J. 216; Mahoney v. Braverman, June 22d,
L. J. 607; and see Freeman v. Campbell, under INSUP-
. Amending—after appeal, 53 Cal. 88: after remittitur,
gument in—see OPINION IN. Conflict in—see CON-
Construction of—21 Cal. 374; 25 Cal. 557; 30 Cal. 458;
al. 666; 39 Cal. 262; 43 Cal. 105; 48 Cal. 152; 50 Cal. 57, 112
and see REQUISITES. Contents—see HKEQUISITES, 43
ontradictory—52 Cal. 217, 495; Manly v. Howlet, June
nan . Arpin, J%y 3d, 1880, 5 Pac. C. L. J. 626. Cor-
’RESUMPTION. Covering all material issues—see 18-
. _Defective—see DEFICIENT. Deficient—28 Cal. 238;
al. 251; 53 Cal. 84, 300. Drafting—and signing, 356 Cal
s—s8ee INSUPFICIENT, REQUISITES. Evidence in—16
211. Evidence—sustaining, 84 Cal. 506; 44 Cal. 3; 51
491; 53 Cal. 29, 649; Mahoney v. Braverman, June 22d,
.J.607. Exception to—24 Cal. 228, 237; 25 Cal. 225; 28
Cal. 425; 31 Cal. 591; 34 Cal. 125, 251, 648; 35 Cal. 188; 36
. 386 . 6463 48 . 346; 49 Cal. 552; Tompkins v.
th, 1880, 6 Pac, C. L. J. 468; but see IMPLIED, NONE.
atter in, see OPINIONS IN. Full—see ISSUES, cover-
se6 AMENDING. Impeaching—see EXCEPTIONS TO.
—to support judgment, 50 Cal. Y3; 51 Cal. 262, 478: other-
le, 31 Cal. 211; 33 Cal. 236; 39 Cal. 112; 41 Cal. 97; 45 Cal.
47 Cal. 5, 437; 48 Cal. 28; 49 Cal. 269; and see PRESUMP-
tness. Insufficient—33 Cal. 468; 39 Cal. 262; 40 Cal. 264;
al. 271; 53 Cal, 37; Knight . Roche, Marchl 13th, 18%0,
, Freeman v. Campbell, from the Bench, May 20th, 1850,
' 533; and see° DEFICIENT ISSUES, JUDGMENT. Is-
2 "Cal. 501; 50 Cal. 57, 606; 51 Cal. 543; Payne v. Eillott,
, 5 Pac. C. L. J. 155; Green r. Chandler, April 22nd, 1850,
37; coverlng 51 Cal. 415, 505, 528, 628; 62 Cal. 87,91, 252, 417,
8, 300, 656, 709; Paulson v. Nunan, Feb. 5th, 1850, 4 Pac. C.
3ridge Co. v. k.lrkham, June 4th, 1880. Judgment, must
475; 8 Cal. 445; 44 Cal. 161; 50 Cal. 61, 90; 51 Cal. 262, 277,
sal. 263, 399, 495, 653; 53 Cal.435; Oluey v. Sawyer, March
ac. C. 'L. J. 259; Meigs v. Bruntsch, June 22d, 1380;
[ED, NONE. Material issues—responding to, see Is-
eo REPLACING. Objections to—sece EXCEPTIONS TO.
2 Cal. 403; 28 Cal. 238, 301; 30 Cal. 227; 31 Cal. 211; 38 Cal.
, following—46 Cal. 287; 51 Cal. 151, 210; and see Is-
nption—of correctness, 24 Cal. 373; 31 Cal. 211; 33 Cal.
36 Cal. 197; 38 Cal. 595; 39 Cal. 262; 50 Cal. 26; and see
E, otherwise before Code, Probative facts—stating, 42
1. 174; 50 Cal. 112; 53 Cal. 435; and see ULTIMATE
cing,’s8 Cal. 630. Repugnant—See CONTRADICTORTY.
) Cal. 402. Requisites—see CONSTRUCTION OF, CON-
EVIDENCE, ISSUES,JUDGMENT, OPINIONS IN, PLEAD-
IVE FACTS, SEPARATION, SUFFICIENCY, ULTIMATE
CESSARY. Responding—to material issues; see Is-
tion—of law and facts; see note, supra. Submitting—
. Sufficiency—7 Cal. 258; 25 Cal. 587; 46 Cal. 361; 49 Cal.
51 Cal. 175; 52 Cal. 171; 53 Cal. 321, 351; Williams v. Hill,
0, 5 Pac. C. L. J. 184; ﬂc(}mlvmy v. Carmichael, from
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88§ 634-6 TRIAL BY THE COURT. 2

the Bench, May 17th, 1880, 5 Pac. C. L. J. 539; see DEFICIENT, INSU
FICIENT. Supporting—judgment, see JUDGMENT. Test—of s
clenc¥, special verdict as, 19 Cal. 101. Ultimate facts—stating, 41 C:
* 512; 47 Cal. 174; 49 Cal. 552; 50 Cal. 112; 52 Cal. 171, 217. _Unnecessary
as fo what, 8 Cal. 445; 34 Cal. 252: when, 31 Cal. 240. Waiver—of, se

§ 634. Findings of fact may be waived by the sever:
parties to an issue of fact:

1. By failing to appear at the trial;

2. By consent in writing, filed with the clerk;

3. By oral consent in open court, entered in the minute

Finding waived ver must appear, 51 Cal. 262, 626; 53 Cal. §
Carr v. Cronan, ete. April 7th, 1880, 5 Pac. C. L. J. 264: waiver, when %
judicious, 39 Cal. 381. iy

§ 635. Repealed. [In effect April 3rd, 1876.]

§ 636. On a judgment for the plaintiff upon an issg
of law, he may proceed in the manner prescribed by t!
tirst two subdivisions of section five hundred ahd eigh
five, upon the failure of the defendant to answer. -
judgment be for the defendant upon an issue of law, am
the taking of an account or the proof of any fact be nec
essary to enable the court to complete the judgment,
reference may be ordered as in that section provided. -

Issue of law—sec. 589: Ju(ﬁment on, demurrer overruled orsustained
28 Cal. 106; 44 Cal. 620; 49 Cal. 346; and see secs. 472, 585: when a bar, 4
Cal. 32: and see sec. 1908: generaﬁ » 86C. 5TTn et seg.; 8ec. 6oin.

Reference—sec. 638 ef seg.
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CHAPTER VI.

IFERENCES AND TRIALS BY
REFERHES.

e ordered upon a%reement of parties, in what cases.
e ordered on motlon, in what cases.

of referees, qualifications, etc.

arty may object. Grounds of objection.

ns, how disposed of.

 to report within ten days. Effect of. How excepted

c.
‘referees’ finding.
epted to, etc.

reference may be ordered upon the agree-
parties filed with the clerk or entered in the

ny or all of the issues in an action or proceed-
- of fact or of law, and to report a finding and
ereon;

rtain a fact necessary to enable the court to
1 action or proceeding.

g 1—court issi 8, before, sec. 259, subd.2:
28: private trial, sec.125: compulsory, see next sectio!

d. ,mfmi;fenera.l see subd. 1, infra: constitutional-

r of jury trial, sec. 631n. Referees—number, etc. sec. 640:
ecs. 641, 642: trial by, sec. 638n: report of, secs. 643-45.

srence by—consent essential, 2 Cal. 92, 261; 24 Cal. 42
roper,  Cal. 336: constitutionality, sec. 631n; 2 Cal
,1'Cal.45; 4 Cal. 1: order for,2 Cal. 355; 4 Cal. 1; 9 Cal. 353.

v 1. To report a judgment, etc.—9 Cal. 213; 20 Cal. 92.

ree—sec. 1053; 2 Cal. 195; 3 Cal. 406; 5 Cal. 430; 7 Cal. 50;
al. 92; and see CONDUOT OF TRIAL, sec. 60in.

enerally, secs. 577n, 664n.
¢ 2. To take testimony, etc.—see sec. 259, subd.2; 9 Cal.

643n.

hen the parties do not consent, the court may,
plication of either, or of its own motion, di-
nce in the following cases:

he trial of an issue of fact requires the exam-
long account on either side, in which case the
v be directed to hear and decide the whole

e
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§§ 640-1 REFFRENCES AND TRIALS BY REFEREES, 25

i?sue, or report upon any specific question of fact inyolve
therein; . :
9. When the taking of an account is necessary for th
information of the court before judgment, or for carryinj
a judgment or order into effect;

3. When a question of fact, other than upon the’plead
ings, arises upon motion or otherwise, in any stage of the
action;

4. When it is necessary for the information of the cour
in a special proceeding. A

Reference genera.lly'—sec. 638n.

Compulsory refer horized, 1 Cal. 336: order for, 2 Cal. 45
9 Cal. 353: and as to power to make, under Constitution, see sec. 631s.

SUBDIVISIONS 1and 2. Account—I9 Cal. 140; 28 Cal. 302; 32 Cal. 397
38 Cal. 385: whole issue, 24 Cal. 424. i

SUBDIVISION 3. Oollateral question—see 41 Cal. 3%4. ,

SUBDIVISION 4. Special proceeding, for—generally, see secs. 1063

2. ‘

§ 640. A reference may be ordered to any person o
Persons, not exceeding three, agreed upon bg the parties
f the parties do not agree, the court or judge must ap
point one or more referees, not exceeding three, who re
side in the county- in which the action or proceeding i
triable, and against whom there is no legal objection, of
the reference may be made to a court commissioner of the
county where the cause is pending. ’
Reference ordered—see secs. 638, 639, and notes.
Three referees—two may act, sec. 1053.
Court commissioner—sec. 259, subd. 2.

§ 641. Either Farty may object to the appointment of
any person as referee, on one or more of the following
grounds : '

1. A want of any of the qualifications prescribed by
statute to render a person competent as a juror;

2. Consanguipity or affinity, within the third degree, t0
either party;

3. Standing in the relation of guardian and ward, mas-
ter and servant, employer and clerk, or principal and
a;éent to either party; or being a member of the family
of either {;arl:y; or a partner in business with either
party; or being security on any bond or obligatioun for
either party;

4. Having served as a juror or been a witness on any
gial between the same parties, for the same cause of ac-

on;



FERENCES AND TRIALS BY REFEREES, §§ 642-5

t on the part of such person in the event of the
. the main question involved in the action;
 formed or expressed an unqualified opinion
to the merits of the action; .

istence of a state of mind in such person
mity against or bias to either party.

o referee—compare sec. 602.

he objections taken to the appointment of any
feree must be heard and disposed of by the
javits may be read and witnesses examined
bjections.

see sec. 641 and note.

he referees or commissioner must report their
avritin% to the court, within twenty days after
1y is closed, and the facts found and conclu-
- must be separately stated therein.

e secs. 640-642. Reference—secs. 638, 639. Commis-
9, subd. 2. Report—1 Cal. 45, 362; 2 Cal. 322; 3 Cal. 405,
228; 9 Cal. 213; 23 Cal. 451; 30 Cal. 280: account, as to, 32
.. 378. Findings—sec. 633n. Twenty days—merely di-
. 471, and compare sec. 632n.

he finding of the referee or commissioner upon
sue must stand as the finding of the court, and
of the finding with the clerk of the court, judg-
e entered thereon in the same manner as if
ad been tried by the court.

referee—effect of, see REPORT, sec. 643n; whole issue
124. Judgment entered thereon—3 Cal. 406; 31 Cal. 333,

he finding of the referee or commissioner may
| to and reviewed in like manner as if made Ly
‘When the reference is to report the facts, the
rted has the effect of a special verdict.

ndings excepted to and reviewed—2 Cal. 72, 122; 4 Cal.
130, 453; 7 Cal. 50; 9 Cal. 213, 353; 22 Cal. 471; 47 Cal. 378; 49
ptions generally, secs. 646 e¢ seq.: new trials, see. 636 et
mmissioner’s report, time and mode of excepting to, sec.
1 Cal. 393. Reporting the facts—sec¢ REPORT, sec. 64dn.
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§ 646 TRIALS IN GENERAL.

CHAPTER VIL

PROVISIONS RELATING TO TRIALS I
GENERAL.

ART. _I. EXCEPTIONS.
II. NEW TRIALS.

ARTICLE I
EXOEPTIONS.

§ 646. Exce tions may be taken. Time when taken, etc.
g 647. What deemed excepted to.
648. Exception, form of.
g 649, Exceptions signed by judge and filed with clerk.
. Exceptions not presented at time of rullng Notice to adwv:
party, how settled upon, ete.
§ 651. Exceptlons after {gdgment. ete.
§ 652. When exception refused appucat.ion to Supreme Cour

prove the same, e
§ 653. Proceedings when judge ceases to hold office.

§ 646. An exception is an objection upon a mar
law to a decision made, either before or after ﬂgudg
by a court, tribunal, judge, or other judicial officer,
action or ‘proceedmg The exception must be take
the time the decision is made, except as provided in
647. [Approved April 3rd, 1876—in effect June 1st, 18

Immediate taking—of exception, see TIME OF DECISION,
Exceptions, infra. Matters deemed excepted to—sec. 647.

EXCEPTIONS.

Absence of party—as affecting, sec. 647 and note. Amending—
650. Appellate court—ﬂrst ralsing objections in, 5 Cal. 409, 478; 6
415; 7 Cal 584; 9 Cal. 562; 10 Cal. 258; 13 Cal 5215 lGCal 173, 184, 53
Cal. 533; 23 Cal. 58 25 Cal. 2%5; 26da. : é 34 Cal
&ar. S 363; 47 " Gal. b 46, Gl 105 i 50 Cal 4 44 b1 5ok re
Cal. 98, 162, 167. Bill of exceptions—secs. 660—653. Certii
650. Charge to—essential, 49 Cal. 340; specific, see that head.
tinuance, refasal of—reviewing, 47 Ca.l 98, 162: deemed except
sec. 647. .’Decmxon—to, see TAKEN, to what Deemed made
sec. 647. Default, order opening—Review 47 Ca.l 167.

Scc, 646, supra; 3 Cal. 304; 34 Cal. 662, 48 Cal. 1 BohninG
Evidence, objec on to-—adm:tted. subject to except.lon, 7C
tent, 18 Cal. 315; 48 Cal. 335; 50 Cal. 142. Immatenal‘
state of Brook s,March 3lst, 18&),5 Pac. C. 1
4.13 N 157, 18 Cal. 83; 47 Cal. 588; 50 Cal. 142, 176. J{otwn to str
Cal. 274, 444; 46 Cal. 560; 47 Cal. 294; 50 Cal. 176. Rejection of,




TRIALS IN GENERAL. §§ 647-8

L. 259. Filing—see SEPTLEMENT OF. Findings, to—
mmediatc taking of—see TIME OF DECISION. Imma-
) to—se¢ EVIDENCE. Incompetent evidence, to—see
relevant evidence, to—sec EVIDENCE. Manner of
\KEN, how. Preparing—sec SETTLEMENT OF. Pre-
ETTLEMENT OF. Reason—of immediate taking, sce
310N. Record, appearance in—sccs. 649, 650; 5.Cal. 253,
11 Cal. 142; 48 Cal. 537, 646. Rejection of evidence, to—
. _Repeating—39 Cal. 614. Requisites—of bill of excep-
Reviewing—see APPELLATE COURT. Settlement of
Signing—see SETTLEMENT OF. Specific, must be—
jection of evidence, to, 7 Cal. 38; 10 Cal. 32,267; 12 Cal.
; al. 50; 16 Cal. 224: 18 Cal. 315; 19 Cal. G4u; 23 C
399, 459: 25 Cal. 619; 34 Cal. 554; 46 Cal. 342; 43 Cal. :
552; 50 Cal. 142, 176; Rider v. Edgar, Feb. 6th, 1330, 4 Pac.
arge, to, 25 Cal. 123; 44 Cal. 240, 414; 47 Cal. 343; 43 Cal.
verdict, to, sec. 648. Stating—sece TAKEN, how. Strik-
ice—motion for, see EVIDENCE. Taken—to what, 23
141, and see sec. 647. Iow, see secs; 643, 1051n, and 28
, see TIME OF DECISION. Time of decision—taking
Cal. 122; 5 Cal. 339, 467; 7,Cal. 423; 8 Cal. 574; 12 Cal. 453;
al. 393; 23 . 66, 354, 41(; 24 Cal. 359; 25 Cal. 123, 893; 26
. 214; 32 Cal. 102; 33 Cal. 542; 35 Cal. 393; 36 Cal.310; 45
Cal. 387; 48 Cal. 152, 346, 553,637; 49 Cal. 105; and see Ap-
RT: Reason of rule, 5 Cal. 339,467; 7 Cal. 423. Unnec-
27, and see sec. 647. Waiver—5 Cal. 40; 14 Cal. 544; and
see 43 Cal. 274, 444; 46 Cal. 560; 47 Cal. 294; 438 Cal. 153; 50
.447: also see APPELLATE COURT, and TIME OF DE-
ht of evidence, to—see EVIDENCE.
e verdict of the jury, the final decision in an
oceeding, an interlocutory order or decision,
mining the rights of the parties, or some of
ler or decision from which an appeal may be
der sustaining or overruling a demurrer, al-
fusing to ailow an amendment to a pleading,
a pleading or a portion thereof, refusing a
; an order made upon ex parte application,
» or decision made in the absence of a party,
to have been excepted to. [Approved April
t June 1st, 1876.]
» of section—47 Cal. 167. Decisions deemed excepted
party, in, Amdt. 1876; formerly otherwise, 35 Cal. 398.
)leading, ruling on, see sec. 473n. Appealable order, sec.
d note. Continuance, refusing: granting, also, before
view of, see EXCEPTIONS, scc. 646n. Demurrer, ruling
d note. Ezx parte order, secs. 166, 25), subd. l. Final
d, 1 Cal. 134; 8ec. 64%n; and generally, scc JUDGMENT,
te, sec. 664n: exception presumed, 34 Cal. 682: a‘)ponl
and note. Interlocutory order or decision, defined, 1 Cal.
1003: decision, sec. 643n: review of, on appeal, sec. 934n,
sec. 956n. Striking out pleading, sec. 453 and notes.

» particular form of exception is required, but

ception is to the verdict or decision, upon the
v. PROO.—20.
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8§ 649-50 TRIALS IN GENERAL.

ground of the insufficiency of the evidence to ju
the objection must specify the particulars in whic
evidence is alleged to be insufficient. The objectio. .
be stated with so much of the evidence or other mattc
is necessar{ to explain it, and no more. Only the &
stance of the reporter’s notes of the evidence shall
stated. Documents on file in the action or proceec
may be copied, or the substance thereof stated, or a re
ence thereto, sufficient to identify them, may be ms
{Approved April 3rd, 1876—in effect June 1st, 1876.
Verdict or decision—on insuficient evidence. Decision, mes
of, 49 Cal. 42, 552; 51 Cal 110. Insufficiency of evidence,8ee EVIDE
under Exceptions, sec.646n. Specyfying particulars,seeinfra. 8S)
fying particulars—of insufficiency of evidence, see SPECIFIO, ur
Exceptions, sec. 646n; 49 Cal. 552; 50 Cal. 129, 508, 523; 51 Cal. 180; Rl
. Edg&r. Feb. 6th, 1880, 4 Pac. C. L. J. 545; Douglas v. Fulda, No. 6]
Feb. 9th, 1880, § Pac. C. L. J. 18; same a8 to statement, sec. 659.

§ 649. A bill containing the exception to any de .
may be presented to the court or judge for settleme
the time the decision is made, and after havin,
settled, shall be signed by the judge and filed with
clerk. 'When the g:,]cision excepted to is made by a t
unal other than a court, or by a judicial officer, the bil
exceptions shall be presented to, and settled and sig
by such tribunal or officer. [Approved April 3rd, 187
in effect June 1st, 1876.]

Settlement of bill of exceptions—sec. 650n.

Filed with clerk—when, 49 Cal. 585.
At time of decision—47 Cal. 640; see also, 5 Cal. 149.

§ 650. When a party desires to have exceptions ta
at a trial settled in a bill of exceptions, he may, wit!
ten days after the entry of judgment, if the action w
tried with a Eury, or after receiving notice of the entry
judgment, if the action were tried without a jury,
such further time as the court in which the action is p
ing, or a judge thereof, may allow, prepare the draft
biﬁ, and serve the same, or a copy thereof, upon th:
verse party. Such draft must contain all the except
taken upon which the party relies. Within ten days ¢
such service the adverse party may propose ame
thereto, and serve the same, or a copy thereof, 1
other party. The Eroposed bill and amendmen.
within ten days thereafter, be presented by the
seeking the settlement of the bill, to the judge whot
or heard the case, upon five days’ notice to the adv
party, or be delivered to the clerk of the cou™
judge. When received by the clerk he must imi
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, to the judge, if he be in the county; if he
om the county, and either party desire the
forwarded to the-judge, the clerk must, upon
riting of such g)arty, imnmediately forward
il, or other safe channel; if not thus for-
clerk must deliver them to the judge imme-
* his return to the county. When received
rk, the judge must designate the tine at
11 settle the bill, and the clerk must imme-
y the parties of such designation. At the
ted; the judge must settle the bill. If the
ied before a referee, the proposed bill, with
ents, if any, must be presented to such ref-
lement within fen days after service of the
, npon notice of five days to the adverse
hereupon the referee shall settle the bill. If
nts are served, or if served are allowed, the
_may be presented, with the amendments, if
judge or referee, for settlement, without
adverse Earty. It is the duty of the judge
settling the bill, to strike out of it all redun-
eless matter, so that the exceptions may be
briefly as possible. When settled, the bill
ed by the judge or referee, with his certificate
that the same is allowed, and shall then be
> clerk. [In effect July 1st, 1874.]
—sec. 1054; 50 Cal. 444.
~24 Cal. 228, and see next note.
tlement—47 Cal. 640, 643; 50 Cal. 444: in criminal case,

—see THEN BE FILED, infra.

f judge—5 Cal. 148. Revoking, 9 Cal.172; 47 Cal. 526: but
f terms, see sec. 73n.

|—49 Cal. 585.

11 of exceptions for, sec. 659, subd. 2.

f bill of exceptions, sec. 648; 1 Cal. 103; 3 Cal. 426; 5 Cal.
38 Cal. 141; 45 Cal. 25; 46 Cal. 545; 4) Cal. 210, 581; 50 Cal.
for new trial, sec, 259, subd. 2: and as to statement, see
, and sec. 661n.

ceptions to any decision made after judg-
y presented to the judge at the time of such
| be settled or noted, as provided in sec. 649,
hereof may be presented and settled after-
yvided in sec. €50, and within like periods
of the order, upon appeal from which such
viewable. fIn effect July 1st, 1874.]
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8§ 652-6 TRIALS IN GENERAL. 4

§ 652. If the judge in any case refuse to allow an e
ception in accordance with the facts, the party desiri
the bill settled may apply by petition to the Suprez
Court to prove the same; the application may be made
the mode and manner, and under such regulations as th
court may prescribe; and the bill, avhen proven, must
certified by the chief justice as correct, and filed with t
clerk of the'court in which the action was tried, and wh
80 filed it has the same force and effect as if settled by t
judge who tried the cause.

Rcfuse—49 Cal. 510. *
Petition—35 Cal. 227; 49 Cal. 263.
Regulation—see Supreme Ct. Rule 29.

§ 653. When the decision excepted to was made 1
any judicial officer other than a judge, the bill of exce
tions shall be presented to sich judicial officer and |
settled and signed by him, in the same manner as it is r
quired to be presented to, settled, and signed by a cou
or judge. A judge or judicial officer may settle and sign
Lill of exceptions after as well as before he ceases to |
such judge or judicial officer. If such judge or judici
officer, before the bill of exceptions is settled, dies, is r
moved from office, becomes disqualitied, is absent fro:
the State, or refuses to settle the bill of exceptions, or
no mode is Frovided by law for the settlement of tl
same, it shall be settled and certified in such manner s
the Supreme Court may by its order or rules direc
Judges, judicial officers, and the Supreme Court sha
respectively possess the same power, in settling and ce
tifying statemnents, as is by this section conferred upo
them in settling and certifying bills of exceptions. [A]
proved April 3rd—in effect June 1st, 1876.]

Order or rules—see SETTLEMENT, under Supreme Court Rule
sec. 129n. )

ARTICLE II.

NEW TRIALS.

New trial defined.
‘When a new trial may be granted.
On what papers moved for.
g Notice of motion, upon whom served, and what to contain.
Motion to be heard at the time specified, or dismissed.
§ 661. Judge to make statement on decision of the motion. Thi
statement to constitute bill of exceptions.

§ 656. A new trial is a re-examination of an issue o
fact in the same court after a trial and decision by a jur;
or court, or by referees.

New trial—see note to next section.

686.

7.
658,
659,

65
66!



(333 " TRIALS IN GENERAL, §‘ 657

. § 657. The former verdict or other decision may be
JYacated and a new trial granted, on the application of the
Party aggrieved, for any of the following causes, mate-
npally affecting the substantial rights of such party:

1. Irregularity in the proceedings of the court, jury, or
adverse party, or any order of the court, or abuse of dis-
cretion, by which either party was prevented from hav-
ing a fair trial;

2. Misconduct of the jury; and whenever any one or
more of the jurors have been induced to assent to any
_general or special verdict, or to a finding on any question
,sibmitted to them by the court, by a resort to the deter-
~mination of chance, such misconduct may be proved by
‘the affidavit of any one of the jurors;

3. Accident or surprise, which ordinary prudence could
at have guarded against;

. 4 Newly -discovered evidence, material for the party
making the application, which he could not, with reason-
able diligence, have discovered and produced at the trial.

5. Excessive damages, appearing to have been given
under the influence of passion or prejudice;

6. Insufficiency of the evidence to justify the verdict or
sther decision, or that it is against law;

1. Error in law, occurring at the trial and excepted to by
the party making the application.

NEW TRIAL.

Admissions preventing—see ESTOPPEL. Affidavits—on motion
for, sec. 659, subd. 1 and note; also see Grounds, infra, subd. 2, 4.
Appeal—as affecting, sec. 53n. Application for—mode of, secs. 658,
#9; and see MOTION POR. Argument for—see under MOTION FOR.

, Tesort to—sec. 657, subd. 2, and note under GROUNDS, infra.
Conflict of evidence—effect of, see Grounds, note, infra, subd. 6.
n es, excessive —sec. 657, subd. 5, and note under Grounds,
wfra. Defined—see. 656. Diligence—proof of, seé Grounds note,

fafra,subd. 4: in prosecution,sec. 60 and note. Discretion—exten-
sive, abuse of alone causes interference, 2 Cal. 177,353; 5 Cal.84; 10 Cal.

%1511 Cal. 340; 12 Cal. 432; 15 Cal. 35,90, 501; 16 Cal. 357; 17 Cal. 92, 285,
415; 18 Cal. 203; 20 Cal. 19%; 21 Cal. 413; 22 Cal. 82; 23 Cal. %43; 26 Cal. 581;
%Cal, 535: 30 Cal. 226; 33 Cal. 532; 41 Cal. 467; 48 Cal. 646: 49 Cal. 250}

49

Kern Valley Bauk v. Chester, June 3rd, 1830; also see subd. 1 of this
Section, and under Grounds tnfra,note to same, and tosubd. 3,4, and
§: in other matters, 15 Cal. 23; 19 Cal. 605; 22 Cal. 43; Parrot v. i’loyd,
April 17th, 1850, 5 Pac. C. L. J.'333. Equity, in—extent of interference,
88¢. 4730 5 Cal. 400, 4485 7 Cal. 50; 29 Cal. 444; 33 Cal. 31; 41 Cal. 247,318;
£5Cal. 234 : practice, 7 Cal. 50; 14 Cal. 223; 18°Cal. 42; 2;

%. Brrors in law—sec. 657,subd. 7, and note un

49 Cal. 126;

der Grounds, infra.
‘hppel-by admissions on record, 40 Cal. 92, Exceptions—sec, 646n:
abill of, sec. 659, subd.2. Granting—sec ORDER FOR. - Grounds of—
Seonote, infrq. Insufficiency of evidence for—see, 657, subd. 6, and
Dote under G ds, infra. Intend ts. dings be-
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BIOR 5. Excessive damages—Passion or prejudice, 1 Cal.

2 Cal. $26; § Cal 410 6 Cal. 228, 681; 23 Cal. 196; 24 Cal. 513;
36 Cal. 46.!.5 Cal. 364; ’Cal 21'5 M Cal. 4.» 45 Cal, 337;
Slemers v. Elsen, March 1880, 5'Pac, C. L. J. 248, Re-

)rced.ACal. 1; 8 Cal. 294; 14 Cal 419; l‘) Cal. 28; 20 Cal. I

Cal. 323; 43 Cal. 131; 50 Cal, 243, Damages 00 small, 35
Cal 26. Odechon too lute, 14 Cal, 194; 41 Cal. 472, 515. Dam-
ally — Civil Code, secs. 3231-3360. amages in various
endment, 6 Cal. 413; 14 Cal. 117: appeal, frivolous, on, sec.
1R, 80 COMPLAINT, sec. 426n: bond, indemnity, on, sec.
rsion, sec. 667n: death, for causing, sec. 377: deminer, un-
FORCIBLE ENTRY: ejectment, secs, 740, 741: embezzlmg

1453-1560: executor, fnudulentiy scllln%realty, sec. 157
see SEDUCTION: forcible entry, secs. 735, 1174: forfeitule,
79: libel or slander, sec. 461: liquidatcd sec. 1572: manda~
. 1095: nuisance, sec. 731: penal, secs. 732,733, 735, 1174, 1453~
levin, see CONVERSION: seduction, sec. 374; specml sce
: striking out,s8e6 AMENDMENT: treble,see PENAL: tres-
meer, secs. 733, 734: usurpation of omce, sec. 807. waste,
i-

ON. 6. Inmmclent eﬁdence—SubstanHal conﬁwt. no in-
lba.l 132; 4 Cal. 102; 8 Cal. 443; 9 Cal. 16; 12 Cal. 426; 17 Cal.
78; 23 Cal. 19@ 24 Cal 419327 Cal. 228; 29 Cal. 492; 30 Cal. Gb‘_’,
30, 558; 33 Cal. 202, 6 Cal. 151; 37 C Cal, 40, 59; 38 Cal. 7
wcm ’530; 47 Cal, 76.é 705805 43 Ca 114, 535, 0465, 49 CALL 60,

50 Cal. 3045 81 Cal. T35 bo'Cal. S 53 G 377; Butler

Ay ¥ both, laso 5'Pac. O. L. J. 415; Forbes v. McDonAld, Jan.
hal}rstein, concurrln")l Pac, C. L. J. 501; DuBrutz v.
1880, C.L.J ; Williams o. Hill, March 17th,

,..IL .J. 1 81 Wllllamsu HartrordF Ins. Co. March 2yth, 1880,

221; T. A’E v. Beard, March 3lst, 1850 5
273; ('}reenv Chaudler, AlprlIZ’nd. l&‘u) Pac. C. L. J.387;
Thomas,M gl% y : De La Guerra v,
ay 15th L. 413; Wakiehold v, Bouton, July

\c. C. L.J 614 Myersv 8 ooner,Julth 1880, 5 Pac. C. L.
Jict, conclusiveness of, 1 1. 337; del 84; 10 Cal. 416, .:0‘!
34 15 Cal, 162; 23 Cal. 219; 24 Cal. 4195 38 Cal. 185 48 Cal, Gi7:
leposltlons.see 33 Cal. 60 48 Cal. 540 50 Cal, 168. Other de-
ty of, decision of fact unly 49 Cal. 43: findings ol’dur) ll
yort of referee, 1 Cal. 362; 5 Cal. 228; 13 Cal. 6205 20
5 Cal. 175; 49 Cal. 173: and as to » review of. see 19 C
ourt, lCal 180, 186, 373; 3 Cal. 284; 14 Cal. | 16 Cal. 73 23
,nl. 26 Cal. 514; 33 "Cal, 356: 34 Cal. 516 85 Cal. 129, h%.
‘65,386, 41 Cal. 519; 42 Cal, 298, 358; 44 Cal, 43; 438 Cal.
»68. gpomnaemdence, suﬂlciency of 9Cal. 94; 13 Cal. 643;
20 Cal 1 Cal. 400; 25 Cal. 437; 29 'Cal. 164;
Cal. 3&. , 6873 M)dal 639; 44 Cal. 3, 200 46'Cal. 385, 676 47
ASCal 100, 835,632, 49 Cal, 294 374 50 Cal. 2".!,(;31 5" Cal 4)5,
tter insuffic clency, 12 Cal. 88 0 Cal, 48: 23 Cal 28 Cal.
57! 48(.al 118; 49 Cal. 374, Abuseo discretion, re ulsm,.
; 16 Cal 17 Cal. 92} 1 21 Cal. 413; 32 Cal. 248; 23 Cal, 124;
Cal. 615, 32 Cal. 33‘.’, Cal. 407; 41 Cal. 467; 44 Cal. 139; 46
Cal. 536; 49 Cal. 3 50 Cal. 187. Review, mode of, under
 42;, 50 Cal. 508: ‘before Code, 2 Cal. 120; 13 Cal. 503; 14 Cal.
595; 27 Cal. 68, 470; 29 Cal. 390; 30 Cal, 280} 32 Cal. 450} 33 Cal.
6.58 42 Cal. ‘39 5 Cal. 247: specﬂ ing particula.rq, sec. 648
; 35 Cal. 30 218. 39 Cal. 7 Cal. 18; 49 Cal. 294, 340,
.,al 187; ; 51 Cal. 198. 19, 554.

aw—39 Cal. 24; 40 Cal. 543; 49 Cal. 46.

\ION 7. Brrors in law— What constitute, see followl sub-
lence, admission or rejection of, 1 Cal. 92, 231; 16 Cal. 392;

)
P
'
.., :.:.
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of the court or referee, if the action were tried without a
i Jury, file with the clerk and serve upon the adverse party

. @ notice of his intention, designating the grounds upon
magg .

which the motion will be , and whether the same
will be made upon affidavits or the minutes of the court,
or a bill of exceptions, or a statement of the case:

. 1. If the motion is to be made upon affidavits, the mov-
ing party maust, within ten days after serving the notice,
orsuch further time as the court in which the action is
pending, or a judge thereof, may allow, file such affidavits
with the clerk, and serve a copy upon the adverse party,
who shall have ten days to file counter afidavits, a copy
of which must be served upon the moving party.

2. If the motion is to be made upon a bill of exceptions,
and no bill has already been settied as hereinbefore pro-
vided, the moving party shall have the same time after
service of the notice to prepare and obtain a settlement of
abill of exceptions as is provided after the entry of judg-
ment, or after receiving notice of such entry by sec. 650,
and the bill shall be prepared and settled in a similar
manner. If a bill of exceptions has been already settled
and filed, when the notice of motion is given, such bill

1 be used on the motion.

3. If the motion is to be made upon a statement of the
case, the moving party must, within ten days after service
of the notice, or such further time as the court in which
the action is fpending, or the judge thereof, may allow,
Prepare a draft of the statement, and serve the same, or
a copy thereof, upon the adverse party. If such pro-
poseg statement be not agreed to by the adverse party, he
must, within ten days thereafter, prepare amendments
thereto, and serve the same, or a copy thereof, upon the
moving party. If the amendments be adopted, the state-
ment shall be amended accordingly, and then presented
to the judge who tried or heard the cause, for settlement,
orbe delivered to the clerk of the court for the judge. 1f
not adopted, the proposed statement and amendments
shall, within ten days thereafter, be presented by the
moving party to the judge, upon five days’ notice to the
adverse party, or delivered to the clerk of the court for
the judge; and thereupon the same proceedings for the
settlement of the statement shall be taken Ly the parties,
and clerk, and judge, as are retiuired for the settlement of
bills of exception by sec. G50. 1f the action was heard by
a referee, the same proceedings shall be had for the settle-
ment of the statement Ly him as are required by that
section for the settlement of bills of exception by a ref-
eree. If no amendments are served within the time des-
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ignated, or, if served, are allowed, the proposed statemse
and amendments, if any, may be presented to the jud
or referee, for settlement, without notice to the adwe:
party. When the notice of the motion designates, as t

ound of the motion, the insufficiency of the evidence
justify the verdict or other decision, the statement sh:
specity the particulars in which such evidence is alleg
to be insufficient. When the notice designates, as &
ground of the motion, errors in law occurring at the tri:
and excepted to by the moving party, the statement sh:
specify the particular errors upon which the party w
rely. If no such specificatiors be made, the stateme
shall be disregarded on the hearing of the motion. It
the duty of the judge or referee, in settling the statemerx
to strike out of it all redundant and useless matter, ar
to make the statement truly represent the case, notwit
standing the assent of the parties to such redundant
useless matter, or to any inaccurate statement. W he
settled, the statement shall be signed by the judge or re
eree, with his certificate to the effect that the samo
allowed, and shall then be filed with the clerk.

4. When the motion is to be made upon the minutes «
the- court, and the ground of the motion is the insuf
ciency of the evidence to justify the verdict or other d
cision, the notice of motion must specify the particulal
in which the evidence is alleged to be insufticiént; and, .
the ground of the motion be errors in law occurring at th
trial, and excepted to by the moving party, the notic
must specify the particular errors upon which the part
will rely. 1f the notice do not contain the specification
here intﬁcated, when the motion is made on the minute
of the court, the motion must be denied. [In effect Jul
1st, 1874.] .

Within ten days—see NOTICE OF MOTION, infra.

Verdict of jury—secs. 624-628.

Notice of decision—30 Cal. 123; 33 Cal, 208; 43 Cal. 320; 50 Cal. 375
meaning of * decision,” see 49 Cal. 565.

Notice of motion for new trial— Written, must e, 24 Cal. 354, 36/
Abandonment, 19 Cal. 602. Waiver, 9 Cal. 76; 23 Cal. 151; 41 Cal. 619; 4
Cal. 435; 52 Cal. 664. Filing and serving of papers, generally, sec. 1010 ¢
seq.: initiates proceedings, 47 Cal. 58." Zime for, mandatory,9 Cal. 61
15°Cal. 313; 24 Cal. 354; 45 Cal. 654; 4) Cal. 105, 552; 50 Cal.370: extensio!
of time, sec. 1034: excepting to court commissioner’s report, sec. 258
::l:l})r(}; 2. Designaling grounds, €6 SPECIFYING PARTIQULARS, Dote

Proceedings, limited time for—11 Cal. 132; 27 Cal. 491; 28 Cal. 262; &
Cal. 320, 482; 50 Cal. 370; 52 Cal.664: extensions of time, sec. 1054; 41 Ca!
515; 43 Cal. 320,

Specifying particulars—27 Cal. 415; 28 Cal. 312; 30 Cal. 229; $2 Cal
302, 639; 34 Cal. 90,624: 36 Cal. 117; 37 Cal, 263, 381; 38 Cal. 201, 278; 39 Cal.
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23,700; 40 Cal. 77, 639; 41 Cal. 298; 42 Cal. 439; 43 Cal. 274,398; 44 Cal. 210,
%; 46 Cal. 3, 33, 530; 47 Cal. 19,416; 48 Cal. 614; 49 Cal. 42, 146, 166,
? 50 Cal. 120, 187; b1 Cal. 221; Rider v, Ed%, Freb. 6th, 1880, 4 Pac.
J. 545; Preston v. Hearst, March 16th, 1880, 8 Pac. C. L. J. 128;
B n v. Patterson, April 23rd, 1880, § Pac. C. L. J. 3%. .
{2 SuspIvision 1. Affidavits—time for filing, ses PROCEEDINGS,
i ED TIME FOR, note, supra: further time, sec. 1054: filing, etc.,
' € papers, sec. 1010 et seg.: fndorsement,la 5d2.
" BUBDIVISION 2. Bill of exceptions—settlement, requisites s
ib'aec. 650n, secs. 649-653: filed b%tflore signed, 49 Cal. : speci.@ing
| Mticulars, see note, supra.
~BUBDIVISION 3. Statement—preparation and settlement of, 44 Cal.
50 Cal. 120; and compare sec. 650 and notes: engrossed statel
rating amendments, 23 Cal. 461; Smith v. Davis, May 19th, 1880,
C.L. J. 449: ud&e’s certificate, sec. 661n; 13 Cal. 170; 44 Cal. 246;
€om| , 14 Cal. 194: clerk’s duty, 13 Cal. 1‘70; 40 Cal. 142: mistake
to, 42 Cal. 236; 44 Cal. 210: omission in, 34 Cal. 506: striking out, im-
%r,l?. Cal. 110: time for filing, 47 Cal. 164; 51 Cal. 172; and see PRo-
INGS, supra: specifying particulars, see note, supra: reserving
Wection, 43 320.
SUBDIVISION 4. Mi of court tion on, sec. 660 specifying
, 8ee note, supra.

§ 660, The application for a new trial shall be heard at
gmearliest practicable period after notice of the motion,
the motion is to be heard upon the minutes of the court,
and in other cases, after the affidavits, bill of exceptions,
@ statement, as the case may be, are filed, and may be
trought to a hearing upon motion of either party. On
mch hearing reference may be had in all cases to the
iﬂm_dings and orders of the court on file, and when the
otion is made on the minutes, reference may also be had
any depositions, documentary evidence, and phono-
E:pl]fl;li Seport of the testimony on file. [In effect July

iest practicable period—diligence required, 27 Cal. 413; 32 Cal.
gl;iﬁ Cal, 669: discretion of court, 37 Cal. 236; 39 Cal. 434; 44 Cal. 389:
ver, 47 Cal. 645.
Brought 10 a hearing—see WAIVER, under preceding note.
Hearing— Arguments on, 28 Cal. 99; 47 Cal. 163; 49 Cal. 46. Premature
order on, 41 Cal. 331; 42 Cal. 218, 362. Dismissal on motion, 48 Cal. 646.

§ 661. The judgment roll and the affidavits, or bill of
#Xceptions, or statement, as the case may be, used on the
t ng, with a copy of the order made, shall constitute

6 record to be used on appeal from the order granting
or refusing a new trial, unless the motion be made on the
Minutes of the court, and in that case the judgment roll
'“ild 3 statement to be subsequently prepared, with a copy
o the order, shall constitute the record on appeal. Such
Subsequent statement shall be proposed by the party ap-

g, or intending to appeal, within ten days after the
Sutry of the order, or such further time as the court in
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which the action is pending, or a fjudge thereof, m
allow, and the same or a copy thereof be served upon t
adverse party, who shall have ten days thereafter to p
pare amendments thereto, and serve the same, or a co
thereof, upon the party appealing, or intending to appe:
and thereafter proceedings shall be had, and within 1i
pexiods, for the settlement of the statement as provid:
by sec. 659, but the statement shall only contain t
grounds argued before the court for » new trial, and
much of the evidence or other matter 4s may be necessa:
to explain them; and it shall be the duty of the judge
exclude all other evidence or matter from the statemen
[In effect July 1st, 1874.]

Judgment roll—sec. 670; Thomas v. Anderson, May 26th, 1880, 5 Pa
C. L. J. 415, :

Afidavits, bill of ptions, t—sec. 659, subds. 1, 2,
and notes.

Minutes of court—sec. 630. .

Statement on appeal—Contents required, 8 Cal. 618; 10 Cal. 300; |
Cal. 214, 339; 12 Cal. 280; 13 Cal. 50; 15 Cal. 359; 44 Cal. 326; 45 Cal. 11!
47 Cal. 427; 48 Cal, 35, 540: quantity of evidence, see 48 Cal. 619. Zim
q‘rescnbed' as to, 8 Cal. 322; 12 Cal. 412, and se6 PROCBEDINGS, LINITE!

IME FOR, 8€C. 659n. Judge's certificate, 47 Cal. 526. Specifying pa
ticulars, sec. 659n. Appeal from order as to new trial, sec. 936, subd. §
and notes. Record on appeal, 49 Cal. 146,

§ 662. The verdict of a jury may also be vacated, an
a new trial granted by the court in which the action i
pending, on its own motion, without the application of
either of the parties, when there has been such a plain
disregard by the jury of the instructions of the court, or the
evidence in the case, as to satisfy the court that the verdict
was rendered under a misapprehension of such instruc-
tions, or under the influence of passion or prejudice. The
order of the court may be reviewed on appeal in the same
manner as orders made on motions for a new trial, and a
statement to be used on such appeal may be prepared in
the same manner as statements after a motion is heard
uPon the minutes of the court, as provided in sec. 661.
[In effect July 1st, 1874.]

§ 663. Repealed. [In effect April 15th, 1880.]
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CHAPTER VIIIL

THE MANNER OF GIVING AND ENTER-
ING JUDGMENT.

4. Judgment to be entered in twenty-four hours, ete.
5. Case may be brolx;ﬁ\lt Lefore the courtfor ar ent.
6. When counter-c! established exceeds plalntift’s demand.
@:. In replevin, 11w:|dz.um=,nt to be in the alternative, and with dam-
ages. Gold coin or currency judgment.
: zﬁs. Judgment book to be kept by the clerk.
9. If a party die after verdict, jud t may be entered, but not
: to bea lien. .
§&0. Judgment roll, what to constitute.
Gil. .'ud{ment lien, when it begins and when it expires.
2. Docket, how kept, and what to contain.
6i3. Docket to be open for inspection withox‘xlt Jcbg.rge. "
» and judg

64, Transcript to be filed in any t
lien there.
: §65. Satisfactionof a judgment, how made,

§ 664. When trial by jury has been had, judgment
- must be entered by the clerk, in conformity to the verdict,
‘ within twenty-four hours after the rendition of the ver-
diet, unless the court order the case to be reserved for
agument or further consideration, or grant a stay of pro-
teedings.
Entering judgment—13 Cal. 50; 28 Cal. 335; 44 Cal. 132.
Rnerving—lor argumeat or further consideration, sec. 665.
8tay of proceedings—by appeal, sec. 949 and note.

JUDGMENT GENERALLY.

Abatement of-when made, 36 Cal. 132. Abbreviations—etc., sec.
1%. Affirmative rellef—where sought, sé6 DEFENDANT, FOR. Af-
—sec, 53n. Amendment—sec. 473n. Appeal from—sec. 939,
subds. 1 and 2, notes. Appellate supervision over—sec. 53, and notes.
Astignment of—12 Cal. 257; 22 Cal. 430; 23 Cal. 255, 59; 25 Cal. 189, 538.
Attack on—direct_and collateral, sec. 412n; sec. 1908z, Authentica-
ton—7 Cal. 2. Compromise—after offer of, sec. 997. Confession,
by—sec. 1132. Counter-claim, where—see DEFENDANT, FOR. Our-
rency, in—sec. 667. Default, by—sec. 685 and note. Defendant, for—
for excess of counter-claim, or affirmative relief, sec. 666, Defined—
fe¢.571. Demurrer, on—sec. 636. Dismissal, of—-sec. 581. Enforcing—
sec. 884; and see sec. 967. Entry of—see ENTERING JUDGMENT, note,
skpra; on demurrer, 49 Cal. 346. Estoppel on—sec. 1908. Excess, remit.
o Rznucmon.enforclng. Ig'nnl—sec.sasn; 1 Cal. 24, 134, 6 Cal.
P ; 14 Cal.248; 15Cal. 145, 162; 16 Cal. 381 ; and a.stocontem;ic.seesec. 1222,
orm, question as to—Preston v. Hearst, March 16th, 1880, 5 Pac. C.
LJ.1%8, Goid Ooin, in—gec. 667. Intendments as to—see INTEND-
Copx C1v. PROC.—®1.

tob a
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n action to recover the possession of per-
, judgment for the plaintiff may be for the
he value thereof, in case a delivery cannot
ymages for the detention. If the property
rered to the plaintiff, and the defendant
thereof, judgment for the defendant may
of the aBroperty or the value thereof, in case
t be had, and damages for taking and with-
mne. In an action on a contract or obliga-
2, for the direct payment of money, made
pecified kind of money or currency, judg-
plaintiff, whether it be bg default or after
ollow the contract or obligation, and be
in the kind of money or currency specified
1 all actions for the recovery of money, if
lege in his complaint that the same was un-
1greed by the respective parties to be pay-
itied kind of money or currency, and this
d by the default of the defendant or estab-
nce, the judgment for the plaintiff must he
in the kind of money or currency so al-
mplaint; and in an action against any per-
overy of money received by such person in
pacity, or to the use of another, judgment
ff must be made payable in the kind of
2ncy 8o received by such person.
nent—form of, 7 Cal. 568; 38 Cal. 508; 45 Cal. 76, 230:
1. 230: for defendant, directing return of property,
, 430; 20 Cal. 616; 29 Cal. 312: verdict,sec. 627: value,
t of, sec. 473: damiges for detention or withholding,
41; 49 Cal. 313; 53 Cal. 97; Kelly ». McKibben, el
C. L.J. 38 and 83. Money or currency, specificd
n construed. 25 Cal. 564; 26 Cal. 46, 531; 27 Cal. 34
g contract, 21 Cal. 498; 29 Cal. 278; 33 Cal. 468, 6
;s 49 Cal. 293: gold coin, 25 Cal. 564; 27 Cal. 478; 28
. 278; 81 Cal. 78; 38 Cal. 242, and see JUDGMENT:
nder, 25 Cal. 502; 28 Cal. 276, 288; 29 Cal. 273; 30 Cal.
Alle‘galionn of complaint, 27 Cal. 99, 495, 498; 28 Cal.
} Cal. 209; 50 Cal. 524. Default, 28 Cal. 213. Evidence,
- 48 Cal. 634. Judgment, gold coin, 28 Cal.170; 35 Cal.
 Cal. 90, 280, 523; 51 Cal. 75, 210, 534; 52 Cal. 90, 238,
eC. 682, subd. 4.
iduciary capacity, sec. 1407; 26 Cal. 421; 33 Cal. 557,
or2 23 Cal. 248 33 ‘Cal, 599, 650 !

clerk must keep, with the records of the
0 be called the ** judgment book,” in which
st be entered.

ons—sec. 1052,

Party die after a verdict or decision upon
act, and before judgment, the court may

E“ bl
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VING AND ENTERING JUDGMENT. §§ 6724

al property of the judgment debtor not ex-
ecution in the county, owned by him at the
h he may afterward acquire, until the lien
ien continues for two years, unless the en-
the judgment be stayed on appeal by the
, sufficient undertaking, as provided in this
1 case the lien of the judgment ceases. [In
, 1874.]

gment—error in, 6 Cal. 277: time of, 39 Cal. 137.
ket—secs. 612-674. .

—To what attaches, 14 Cal. 428; 16 Cal. 181, 213; 23 Cal.
ffect on attachment lien—31 Cal. 121. Two years’ du-
16 Cal. 403; 17 Cal. 471; 31 Cal. 395; 46 Cal. 6%4. Ap-
. 941 et seq.; 6 Cal. 130; 25 Cal. 337. Extinguished,how,
oclosure, 16 Cal. 404; 25 Cal. 337; 28 Cal. 520.

docket mentioned in the last section is a
he clerk keeps in his office, with each page
ight columns, and headed as follows: judg-
. judgment creditors; judgment; time of
entered in judgment book; appeals, when
ent of appellate court; satisfaction of judg-
ntered. If judgment be for the recovery of
nages, the amount must be stated in the
the head of judgment; if the judgment be
relief, a memorandum of the general char-
lief granted must be stated. The nimes of
s must be entered in alphabetical order.
gment—sec. 671 and note ; 31 Cal. 293,

ket—what constitutes, 38 Cal. 393: sufficient entry, 50

docket kept by the clerk is open at all times,
ours, for the inspection of the public, with-
"he clerk must arrange the several dockets
in such a manner as to facilitate their in-

s—open to Inspection, secs. 1892, 1893.

-anscript of the original docket, certified by
y be filed with the recorder of any other
'om the time of the filing the judgment be-
1pon all the real property of the judgment
empt from execution, in such county, owned
e which he ~~ © s At




§ 675 GIVING AND ENTERING JUDGMENT.

Recording generally—secs. 1165, 1169, 1170.
Oontinnance of lien—23 Cal. 40.
c‘.‘l’lug%ce's COourt judgment—abstract creates lien, sec. 900; and Se

§ 675. Satisfaction of a judgment may be entered
the clerk’s docket upon an execution returned satisfi
or upon an acknowledgment of satisfaction filed with
clerk, made in the manner of an acknowledgment o
conveyance of real property, by the judgment credit
or by his indorsement on the face, or on the margin of
record of the judgment, or by the attorney, unles:
revocation of his authority is filed. Whenever a jud
ment is satisfied in fact, otherwise than iupon an exed
tion, the party or attorney must give such acknowles
ment, or make such indorsement, and upon motion t
court may compel it, or may order the entry of satisf:
tion to be made without it. [In effect July 1st, 1874.]

Satisfaction of judgment— Wkat constitutes, 8 Cal. 29; 14 Cal. 661
Cal. 173; 23 Cal. 94; 44 Cal. 519: aBparent only, 14 Cal. 661 ; 25 Cal. 538 32 (
131; 34 Cal. 666; 52 Cal. 345. Entry o{, improperly stricken opﬁ. 3
342t acknowled&nent. sec. 179, 8ubd. 2. Parties empowered to give, cr
itor, 2 Cal. 507; 35 Cal. 195; 46 Cal. 70; 49 Cal. 359: m;tomey,&t Cal. ¢
and see secs. 283-285.



TITLE IX.

Bxecution of the Judgment ip
Civil Actions.

he execution.
roceedings supplemental to the execution.
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CHAPTER I.
THE EXECUTION.

g 68l. Within what time execution may issue.

682. Who mag issue the execution, its form, to whom directed, ar
what it shall require.

683. When made returnable.

684. Money }u ents, and others, how enforced.

685. Execution after five years.

686. wtllleln 3xetcl:mon may issue against the property of a party aft:

s death.

687. Execution, how and to whom 1issued.

688. What shall be liable to be seized in execution. Not to be affecte
till a levy is made.

§ 689. 'When property is ¢laimed by a third party, how the right «

roperty is tried.
690. t exempt from executlon.
691. 'Writ, how executed.

692. Notice of sale under execution, how given.

693. Selling without notice, what penalty attached.

694. Sales, how conducted. Neither the officer conducting it nor h!
deputy to be a purchaser. Real and personal progerty. hov
sold. Judgment debtor, if present, may direct order of sals
and the officer shall follow his directions.

g 695. If purchaser refuses to pay purchase-money, what proceeding:

696. Court of justice may proceed in & summary manner ‘
purchaser refusing to pay. Officer may refuse such pu
chaser’s bid after.

§ 697. These twto sections not to make officer liable beyond a certall

amount.

§ 698. Personal property not capable of manual delivery, how deliv

ered to purchaser.

§ 699, Pex"lsolxlml pr;i)perty not capable of manual delivery, how sold anc

elivered.
§ 700. Real pro&erty, when absolute sale or not. In the latter case
what the certificate must contain.
701. Real property so sold, by whom it may be redeemed.
702. When it may be redeemed, and redemption money.
703. When judgment debtor or other r td may red
704. In cases of redemption, to whom the judgments are to be made.
705. What a redemptioner must do in order to redeem.
§ 706. Untll the expiration of redemption time court may restralz
‘waste on the property. What considered waste.
707. Rents and profifs.
708. If purchaser of real property be evicted for lrrewmﬂtles 15
sales, what he may recover and from whom. hen judg
ment to be revived. Petition for the purpose, how and by

whom made.
§ 709. Party who pays more than his share may compel contribution.

§ 681. The party in whose favor judgment is given,
may, at any time within five years after the entry thereof,
have a writ of execution issued for its enforcement.
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Entry of judgment—Time for execution begins to run from, 28 Cal.

| 418; 30 Cal 621; 34 Cal. 611: generally, sec. 664, and note.

Within five years—22 Cal. 647: when extended, sec. 685: ch in
statate, 37 Cal. 11.

Stay of execution—When proper, 31 Cal. 170: when improper, Liver-
more v. Hodgkins, April 26th, 1880, 5 Pac. C. L. J. 348: by appeal, secs.
942n, 942-945: no extension of period for issuance by, 29 Cal. 227: per-
mugjéwhen not granted, 41 Cal. 253: new trial as, 28 Cal. 68; and see 40

e 410

§ 682. The writ of execution must be issued in the
name of the people, sealed with the seal of the court, and
subscribed by the clerk, and be directed to the sheriff, and
it must intelligibly refer to the judgment, stating the
court, the county where the judgment roll is filed, and if
it be for money, the amount thereof, and the amount
actnally due thereon, and if made payable in a specified

d of money or currency, as provided in section six

dred and sixty-seven, the execution must also state
the kind of money or currency in which the judgment is
{)ayable, and must require the sheriff substantially as fol-
OWS :

. 1. If it be against the property of the judgment debtor,
It must require the sheriff to satisfy the judgment, with
interest, out of the personal property of such debtor, and
if sufficient personal pro?erty cannot be found, then out
of his real property; or if the judgment be a lien upon
real property, then out of the real property belonging to
him on the day when the judgment was docketed, or at
any time thereafter; or if the execution be issued to a
county other than the one in which the judgment was re-
¢overed, on the day when the transcript of the docket
was filed in the office of the recorder of such county, stat-

2 such day, or any time thereafter.

2. If it be against real or personal progerty in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require the sheriff to satisfy

e judgment, with interest, out of such property.

3. If it be against the person of the judgment debtor, it
Must require the sheriff to arrest such debtor and commit

m to the jail of the county until he pay the judgment,
with interest, or be discharged according to law.

4. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in sec-
tion six hundred and sixty-seven, it must also require the
sheriff to satisfy the same in the kind of money or cur-
reney in which the judgment is made payable, and the
sheriff must refuse payment in any other kind of money
or currency; and in case of levy and sale of the property
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of the judgment debtor, he must refuse payment fr
any purchaser at such sale in any other kind of mone{
currency than that specified in the execution. The sh
iff, collecting money or currency in the manner requi
by this chapter, must pay to the plaintiff or party entit.
to recover the same, the same kind of money or curren
received by him, and in case of neglect or refusal so
do, he shall be liable on his official bond to the judgme
i:reéii('ior in three times the amount of the money so c
ected. )

5. If it be for the delivery of the possession of real
personal property, it must require the sheriff to deliv
the possession of the same, describing it, to the party e
titled thereto, and may, at the same time, require t
sheriff to satisfy any costs, damages, rents, or profits, :
covered by the same judgment, out of the gersonal Ppro
erty of the person against whom it was rendered, and t
value of the property for which the judgment was re
dered to be specified therein if a delivery thereof ca
not be had; and if sufficient personal property cann
be found, then out of the real property, as provided in tl
first subdivision of this section.

‘Writ—generally, see sec. 51n.

Style of process, title of court—compare sec. 407n.

Issuance—improper, 14 Cal, 138: clerk refusing, 10 Cal. 489: witho
docketing of judgment, proper, 39 Cal. 137. .

Name of the people—50 Cal. 511.

Judgment—Following strictly, 10 Cal. 411.

SUBDIVISION 1. Satisfy the judgment—see 44 Cal. 520. Person:
property insafficient—6 Cal. 47. Lien of docketed judgment—see se

671; effect of execution on, 37 Cal. 121. Transcript of the dock
filed—see sec. 674.

SuBDIVISION 3. Execution against the person—see sec. 684n.
SUBDIVISION 4. Money or currency specified—kind of, sec. 667
SUBDIVISION 5. Personal property, delivery of possession of:

see REPLEVIN, judgment 4n, sec. 66in. _Real property—writs ¢
possession, restitution, assistance, see sec. 684n.

§ 683. The execution may be made returnable, at an,
time not less than ten nor more than sixty days after it
receipt by the sheriff, to the clerk with whom the djudg
ment roll is filed. When the execution is returned, th
clerk must attach it to the judgment roll. If any real es
tate be levied upon, the clerk must record the executior
and the return thereto at large, and certify the same un
der his hand as true copies, in a book to be called the
‘“execution book,”” which book must be indexed with the
names of the plaintiffs and defendants in execution, alpha
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betically arranged, and kept open at all times during
office hours for the inspectionpgf the public without
charge. It is evidence of the contents of the originals
whzﬁe:;; they or any part thereof may be destroyed or
mutilated.

Sherifi’s return—3 Cal. 53, 470; 6 Cal. 85, 277; 8 Cal. 165; 12 Cal. 128;
11 Cal. 220; 38 Cal. 428.

.§ 684. When the judgment is for money or the posses-
sion of real or personal property, the same may be en-
ed by a writ of execution; and if the judgment direct
that the defendant be arrested, the execution may issue
\gainst the person of the judgment debtor, after the
rturn of an execution against his property unsatisfied in
whole or part. When the judgment requires the sale of
ptocge_rty, the same may be enforced by a writ reciting
such judgment or the material parts thereof, and directing
the proper officer to execute the judgment, by making the
“#tleand applying the proceeds in conformity therewith.
When the judgment.requires the performance of any
other act than as above designated, a certified copy of the
Julgment may be served upon the party against whom
6 same is rendered, or upon the person or officer
required thereby or by law to obey the same, and obedi-
ence thereto may be enforced by the court. [In effect
July 1st, 1874.]
_Possessi

i1 F =ae

&%y...on against the pe: .~ il 411; 36 Cal. 159: discharge of
Prisoner, secs. 1143-1154. .

8als of property—see sec. 634 ¢f seq.

dug of any other act—Enforcing obedience, sec. 1209,

EXECUTION.

Amm’ding-as Cal. 372; 53 Cal. 557. Assistance, writ of—sec. 684n.
Attachment—where property under, secs. 550, 551,6%n. Bids—at sale,
-secs. 636697, Book—recorded in, sec. 683. Oertificate—of sale, secs.
%100, and notes:-of redemption, sec. 703. Olaim~to property seized,
189, mnd notes. Contents of —ee FORM op. Contribution—sec.
16l 2 ~to which lssrx)xedigec. 387 Oost:ifor—secs&ga‘z, l0§4, 17%0;
;.14 Cal. 232. Death—o! , after, sec. 686, and note.
Directed_"now, sec. 652. Disposseaslmﬁywho may be, sec. 684n. Ef-
Wt—mc. 691, and notes; also see LEVY, SALE, etc. En masse—
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mea,w Cal. 227: scire facias, former method, 21
'Cal. 270; 47 Cal. 626.
pleadings—generally, sec. 454 and notes.

withstanding the death of a party after the
ﬁution thereon may be issued, or it may be
llows:

f the death of the judgment creditor, upon
n of his executor, or administrator, or suc-
rest;

f the death of the judgment debtor, if the
or the recovery of real or personal property,
ment of a lien thereon.

r—effect on action, sec. 385 andnotes: judgment after,
m after, sec. 1505; 50 Cal. 289.

1. See note, supra.

2. Real or personal property,recovery of—see sec.
achment cases—not incladed, 50 Cal. 365.

ere the execution is against the property of
debtor, it may be issued to the sheriff of
the State. Where it requires the delivery
rsonal property, it must be issued to the
county where the property, or some part
uated. Executions may be issued, at the
different counties.

n the State, process extends to, sec. 78.

Foods, chattels, moneys, and other property,
personal, or an% interest therein of the
tor, not exempt by law, and all property
property seized and held under attachment
are liable to execution. Shares and inter-
poration or company, and debts and credits,
property, both real and personal, or any
1er real or personal property, and all other
able of manual delivery, may be attached
like manner as upon writs of attach-
lust must be returned by the officer as so
collected, at its current value, without ex-
me to sale. Until a levy, property is not
3 execution.
' to execution—Chattels, portable property, custody
uche(}irro})erty seesec. 550. Interest, trust, 52 Cal. 326:
Cal, 318; 12 Cal. 191; 43 Cal. 238; 52 Cal. 617; pledgor’s,
ent debtor’s, 1 123; 8 Cal. 454; 12 Cal. 2265 19 Cal.
pod will, Civil Code, secs. 992, 993. Contracts, contin-
ated, 13 Cal. 15: judgment, 7 Cal. 187: franchise, Civil
; but contra before Code, 5 Cal. 471; 7 Cal. 286; 24 Cal.

PROC.—28.
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§8 689-90 THE EXECUI

474. Homestead, when, see Civil Code, 8
435: separate property of wife, not Labl
sole trader’s, see secs. 1811-1822.
Levy—lien of execution dates from,6
and see 14 Cal. 47: generally, see sec. 691y

§ 689. If the property levied
person as his property, the sheri
county six persons qualified as :
ties, to try the'validity of the cl:
notice of the claim and of the tin
who may appear and contest th:
The jury and the witnesses must
and if their verdict be in fav
sheriff may relinquish the lev
creditor give him a sufficient i1
thereon. The fees of the jury,
nesses must be paid by the cla
against him; otherwise, by the
must deposit with the sheriff, bet
of his fees and the fees of the ju
pay the same to the prevailing p:

Olaimed by third person—notice an
512; 10 Cal. 1722 12 Cal. 73; 23 Cal.359; 26
41'Cal. 489, :

Sheriff’s jury—verdict no protection t

Sufficient indemnity—8 Cal. 227; 15 C:
Cal. 455; where several executions, 8 C:
Y rem against sureties on bo:

§ 690. The following property
tion, except as herein otherwise &
1. Chairs, tables, desks, and bo
hundred dollars, belonging to the
2. Necessary household, table
belonging to the judgment debta
machine, stoves, stove pipes, anc
parel, beds, bedding, and bedste:
gaintin , and drawings drawn o
er of the family, and family pc
sary frames, provisions actually
or tamily use sufficient for three
and their sucking calves, four 1]
pigs, and food for such cows and
3. The farming utensils or im
of the judgment debtor; also, tw
two mules and their harness, one
for such oxen, horses, or mules
seed, grain or vegetables actuall
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on hand for the purpose of planting or sowing at any time
within the ensuing six months, not exceeding in value the
sum of two hundred dollars, and seventy-five bee-hives,
and one horse and vehicle belonging to any person who is
maimed or crippled, and the same is necessary in his bus-
iness;

4. The tools or implements of a mechanic or artisan nec- -
essary to carry on his trade; the notarial seal, records,
and office furniture of a notary public; the instruments
and chest of a surgeon, phfysician, surveyor, or dentist,
necessary to the exercise of their profession, with their
professional libraries and necessary office furniture; the
professional libraries of attorneys, judges, ministers of
the gospel, editors, school teachers, and music teachers,
and their necessary office furniture; also, the musical in-
sruments of music teachers actually used by them in
giving instructions, and all the indexes, abstracts, books,
Papers, maps, and office furniture of a searcher of records,
necessary to be used in his profession;

5. The cabin or dwelling of a miner, not exceeding in
value the sum of five hundred dollars; also, his sluices,
Pipes, hose, windlass, derrick, cars, pumps, tools, imple-
ments, and appliances necessary for carrying on any
mining operations, not exceeding in value the aggregate
sum of five hundred dollars, and two horses, mules, or
oxen, with their harness, and food for such horses, mules,
oroxen for one month, when necessary to be used in any
whim, windlass, derrick, car, pump, or hoisting gear, and
also his mining claim actually worked by him, not exceed-
g in value the sum of one thousand dollars;

6. Two horses, two oxen, or two mules, and their har-
lless,hand one cart or wagon, one dray or truck, one coupé,
one hack or carriage for one or two horses, by the use of
Which a cartman, drayman, truckman, huckster, peddler,

lackman, teamster, or other laborer habitually earns his

ving, and one horse with vehicle and harness, or other

quipments, used by a physician, surgeon, constable, or
minister of the gospel, in the legitimate practice of his
profession or business, with food for such oxen, horses,
or mules for one month:

7. Poultry not exceeding in value twenty-five dol-

1
8. The earnings of the judgment debtor for his personal
Bervices rendered at any time within thirty days next
Preceding the levy of execution or attachment, when it
appears by the debtor’s affidavit, or otherwise, that such
tamings are necessary for the use of his family residing
’Mhislgtate, supported in whole or in part by his labor;
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but where debts are incurred by any :
wife or family, for the common nece
one-half of such eagpings above mentic
less, subject to execution, garnishmen
satisfy debts 8o incurred;

9. The shares held by a member of
ciation duly incorporated, not excee
thousand dollars, if the person holding
the owner of a homestead under the
All the nautical instruments and wear
ma;.ster, officer, or seaman of any ste
sel;

10. All moneys, benefits, privileges,
cruing or in any manner growing out
ance on the life of the debtor, if the
paid do not exceed five hundred dollax

11, All fire engines, hooks and ladde
trucks, and carriages, hose, buckets, it
paratus thereunto appertaining, and
uniforms of any fire company or dep
under any laws of this State:

12. All arms, uniforms, and accoutr:
law to be kept by any person, and alsc
lected by the debtor;

13. All court-houses, jails, public offi
lots, grounds, and personal property,
ture, books, papers, and appurtenans
pertaining to the jail and public office
county or to any city and county of
cemeteries, public squares, parks, a
buildings, town bhalls, markets, buildi
fire departments and military organiza
and grounds thereto belonging and aj
or held by any town or incorporated ci
such town or city to health, ornament,
for the use of any fire or military comj
der the laws of this State.

No article, however, or species of p:
in this section, is exempt from execu
;udgment recovered for ‘its price, or u)
lgggc}osure of a mortgage thereon, [A

Object of exemptions—38 Cal. 385.

Seizure of exempt property—liability for, 8¢
nues, 8 Cal. 52; and see 10 Cal. 404.

Leviable propesty—sec. 638n: ferryboat, 23 C
Cal. 137; 12 Cal. 56; 22 Cal. 645.
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EXEMPTIONS.

)N 1. Ohairs, tables, etc.—38 Cal. 384,

)N 2. Necessary furniture—15 Cal. 266; 38 Cal. 38¢.

XN 3. Horses on farm—38 Cal. 383,

)N 4. Tools of workman—38 Cal. 384, -
)N 5. Mining apparatus, 38 Cal. 384.

N 6. Vehicle in use, etc.—two horses, 22 Cal. 504; 28
. 238: two mules, 10 Cal. 393: harness, 43 Cal. 238: wagon,
Al. 238: teamster, 34 Cal. 302: other laborer, 34 Cal. 302: ha.
- his living, 34 Cal. 302; Forsyth v. Bower, 5 Pac, C. L. J.

N 9. Homestead right—what, 37 Cal. 96.
X 10. Insurance policy—36 Cal. 542 (before Amadt. 1878);"

he sheriff must execute the writ against the
the judgment debtor, by levying on a suffi-
1t of property, if there be sufficient, collecting
e things in action, and selling the other prop-
ying to the plaintiff or his attorney so much
>eds as will satisfy the judgment. Any ex-

proceeds over the jodgment and accruing
be returned to the judgment debtor, unless
irected by the judgment or order of the court.
> is more ptofperty of the judgment debtor
icient to satisfy the judgment and accruing
the view of the sheriff, he must levy only on
[ the property as the judgment debtor may
the property indicated be amply sufficient to
ndgment and costs. [In effect July 1st, 1874.]
 execute writ—Political Code, sec. 4180; 1 Cal. 104; 49
" to proceed, 29 . 664; 49 Cal. 351; 50 Cal.476. Apparent
ide, 6 Cal. 43; 12 Cal. 73, 226. Writ fully erecuted, I” 83.].25.
f execution dates from, see sec. 638n. As satisfaction, 6
. 131, Mode of, 7 Cal. 549; 12 Cal. 469; 25 Cal. 555; 49 Cal.
ire 14 Cal. 47; sec. 542, and notes. Atiaches to what, see
ABLE TO EXEOUTION, 8ec. 688n. On lands, 37 Cal. 122;

prest—sec. 688n; 41 Cal. 325; 42 Cal. 646,

tion—see Interest, Contracts, under PROPERTY LIABLE
, 8C. 688n: 18 Cal. 436;" 34 Cal. 81: collecting, secs. 544,
partner’s lnterest. Jones . Thompson, 12 Cal. 191; 52

nerally, see 13 Cal. 626; 43 Cal. 119,

arty—sec. 694 et seq.

proceeds—Political Code, sec. 4181; 6 Cal. 195; 10 Cal.
surplus, 40 Cal. 403: labor claims, sec. 1206.
btor—indicating property to be levied on, 6 Cal. 47.

fore the sale of property on execution. notice
5 be given, as follows:
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§§ 6934 THE EXECUT!

1. In case of perishable prope:
notice of the time and place of sa
of the township or city where th
for such time as may be reasonab
acter and condition of the proper

2. In case of other personal °
similar notice in three public pl
city where the sale is to take plac
nor more than ten days;

3. In case of real property: by
particularly describing the prope
three public places of the tow:
property is situated, and also wh
sold, and publishing a copy ther
same period, in some newspaper
if there be one;

4. When the judgment under v
be sold is made payable in a spe
currency, the several notices re
must state the kind of money o1
may be made at such sale, whi
that specitied in the judgment. |

Sale of vessels, notice of—secs. 8§24, 82

Sale without notice—see sec. 693.
H?tmmvmlon’ 1. Perishable propert)

SUBDIVISION 4. Specified kind of 1
and notes.

§ 693. An officer selling with:
by the last section forfeits five h
grieved party, in addition to his

erson willfully taking down or d:
1f done before the sale or the sati
(if the judgment be satistied b
hundred dollars.

‘Want of notice—remedy for, 6 Cal. 47
22 Cal. 263.

§ 694. All sales of property 1
made at auction to the gligﬁzst b:
of nine in the morning and five
sufficient proBerty has been sold
no more can bo sold. Neither th
cution nor his deputy can becom:«
ested in any purchase at such s:
rersoual property, capable of 1

e within view of those who atte
in such parcels as are likely to
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and when the saleis of real property, consisting of sev-
eral known lots or parcels, they must be sold separately;
or, when a portion of such real property is claimed by a
third person, and he requires it to be sold separately, such
portion must be thus sold. The judgment debtor, if pres-
ent at the sale, may also direct the order in which prop-
erty, real or personal, shall be sold, when such Eproperty
consists of several known lots or parcels, or_ of articles
which can be sold to advantage separately, and the sheriff
maust follow such directions.
Statate, directory—38 Cal. 654.
Pablicity of sale—I2 Cal. 192.
Auctioneer—sheriff as, Political Code, sec. 3291.
Sheriff de facto—sale by, 17 Cal. 626.
Purchaser—for others, 30 Cal, 566: judgment creditor as, 34 Cal, 293:
Mee as, 36 Cal. 414: part owner may be, 7 Cal. 588; 19 Cal. 120; 43
19: of judgment, 18 Cal. 436: lien of, 9 Cal. 117: rights of, I Cal.24;
9Cal. 366: bona fide, 38 Cal. 372.
Real property—S8ale in gross, 6 Cal. 47; 11 Cal. 14; 21 Cal. 56; 51 Cal
3; Vigourex v. Murphy, March 19th, 1830, 5 Pac. C. L. J. 176.
Impeaching sale—irregularity, for,7 Cal.160; 18 Cal. 436; 23 Cal. 226.
X v. Murphy, cited mmvom Ju ent, under, 8 Cal. 562; 34
. 428: gheriff’s return, not for, 5 53; 6 Cal. 277; 88 Cal. 649:
for fraud, 23 Cal. 359.

§695. 1f a purchaser refuse to pay the amount bid by
him for property struck off to him at a sale under execu-
tion, the officer may again sell the property at any time to
the highest bidder, and if any loss be occasioned thereby,
the officer may recover the amount of such loss, with
costs, from the bidder so refusing, in any court of compe-
tent jurisdiction. [In effect July 1st, 1874.]

Parchase money not paid-—-where balance, 5 Cal. 66: refusal, 6 Cal.
9; 8Cal. 21: failure prevents recowery against sheriff, 22 Cal. 263.

R y from bidder—9 Cal. 93; 22 Cal. 511. .

Reliof from purchase—16 Cal. 559.

§ 696. When a purchaser refuses to pay, the officer
Tay, in his discretion, thereafter reject any subsequent
bid of such person. [In effect July 1st, 1874.]

§ 697. The two preceding sections must not be con-
sirued to make the officer liable for any more than the
amount bid by the second or subsequent purchaser, and

e amount collected from the purchaser refusing to pay.

§ 698. When the purchaser of any personal property,
eapable of manual delivery, pays the purchase-money,
the officer making the sale must deliver to the purchaser
t!w property, and, if desired, execute and deliver to him
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a certificate of the sale. Such certificate conv

purchaser all the right which the debtor had in such

erty on the day the execution or attachment was le
Certificate of sale—see next section.

§ 699. When the purchaser of any personal prop¢
not capable of manual delivery, pays the purchase-mc
the ofticer making the sale must execute and deliv«¢
the purchaser a certificate of sale. Such certificate c
veys to the purchaser all the right which the debtor 1
in such property on the day the execution or attachr
was levied.

Certificate of sale—tend 'y, 5 Cal. 66; 9 Cal. 93.

% 700. Upon a sale. of real progerty, the purchase:
substituted to and acquires all the right, title, inter
and claim of the judgment debtor thereto; and when
estate is less than a leasehold of two years' unexp:
term, the sale is absolute. In all other cases, the pi
erty is subject to redemption, as provided in this chap
The officer must give to the purchaser a certificate of
containing—

1. A particular description of the real property sold;

2..The price bid for each distinct lot or parcel;

3. The whole price paid;

4. When subject to redemption, it must be so stated.

And when the judgment, under which the sale has be
made, is made payable in a specified kind of money
currency, the certiticate must also show the kind of mox
or currency in which such redemption may be ma
which must be the same as that specified in the judgm:
A duplicate of such certificate must be filed by the off
in the office of the recorder of the county.

Purchaser at sale—for plaintiff, 44 Cal. 520: lien of, 9 Cal. 117.

Title acquired by sale—through certificate, 4 Cal. 196; 5 Cal. 397
Cal. 529; 26 Cal. 655; 30 Cal. 135; 31 Cal. 301, 591; 36 Cal. 390; 38 Cal.
426, 438: generally, ) Cal. 117, 365; 12 Cal. 138; 14 Cal. 667; 17 Cal. 45;
Cal 220; 58 Cal. 436, 425; 41 Cal. 23,

Absol sale of 1 hold—31 Cal. 299.

Subject to redemption—2 Cal. 595; 6 Cal. 173; 9 Cal. 365; 11 Cal ~
15 Cal. 516; 21 Cal. 108; 22 Cal. 650; 23 Cal. 16; 38 Cal. 428; 40 Cal. 221.

Certificate—where sale on credit, 51 Cal.3: assignment of, 30 Cal.

Specified kind of money—sec. 632, subd. 4, and notes.

Duplicate of certificate filed—31 Cal. 293.

§ 701. Property sold subject to redemption, as provi®
in the last section, or any part sold separately, ma
redeemed in the manner hereinafter provided, by the
lowing persons, or their successors in interest:




THE EXKCUTION. §§ 702-3

ment debtor, or his successor in interest, in
ny part of the %roperty;

r having a lien by judgment or mortgage on
s0ld, or on some share or part thereof, sub-
t on which the Sroperty was sold. The per-
ed in the second subdivision of this section
apter, termed redemptioners.

mode of, sec. 702 et seq.: effect of, 13 Cal. 79.

1. Judgment debtor, etc. 51 Cal. 539.

2. Judgment creditor—redemption by, sec. 1505; 2
93, Mortgage, 9 Cal. 365; 15 Cal. 516; 53 Cal. 77.

:n—21 Cal. 108.

d to redeem—secs. 346, 347; 2 Cal. 387; 4 Cal. 127; ¢
17; 14 Cal 54; 15 Cal. 508; 16 Cal. 580; 21 Cal. 103; 23
3; 36 Cal. 390; 40 Cal. 221.

judgment debtor, or redemptioner, may re-
»tperty from the purchaser any time within
ter the sale, on paying the purchaser the
s purchase, with two per cent. per month

lition, up to the time of redemption, together .

unt of any assessment or taxes which the
y have paid thereon after purchase, and in-
h amount, and if the purchaser be also a
ng a prior lien to that of the redemptioner,
e judgment under which such purchase was
ount of such lien, with interest. [Approved
1, 1876.]

tor—sec. 701, subd. 1; 47 Cal. 82.

—sec. 701, subd. 2; 52 Cal. 644.

m&e—zl Cal. 392: one year for redemption of fran.
, 8€C. 392. .

red for redemption—3 Cal. 295; 11 Cal. 14; 14 Cal. 559;
. 121; 23 Cal. 84; 47 Cal. 147: money, kind of,4 Cal. 127;
l. 189: payment under protest, 9 Cal. 366; 14 Cal. 232,
ges—13 Cal. 609; 47 Cal. 82.

yroperty be so redeemed by a redemptioner,
mptioner may, within sixty days after the
on, again redeem it from the last redemp-
ying the sum paid on such last redemption,
r cent. thereon in addition, and the amount
ment or taxes which the last redemptioner
d thereon after the redemption by him, with
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23 THE EXECUTION. §8 704-6

Certificate of redemption—filed, 31 Cal. 301: recorded, see Political

Code;ec, 4234: payment of taxes, 17 Cal. 476. R

‘Snimn paid on such last redemption—see AMOUNT REQUIRED FOR
REDEMPTION, sec. 702n.

§ 704. The n?aagments mentioned in the last two sec-
tions may be o to the purchaser or redemptioner, or
for him, to the officer who made the sale. hen the
judgment under which the sale has been made is payable
ina specified kind of money or currency, payments must

.bo made in the same kind of money or currency, and a

| tender of the money is equivalent to payment.

Specified kind of money—see sec. 692, subd. 4, and note; 28 Cal. 655,
md compare 38 Cal. 242.
Tender equivalent to payment—17 Cal. 476; 37 Cal. 223; 53 Cal. 77.

§ 705. A redemptioner must produce to the officer or
EM“’ from whom he seeks to redeem, and serve with

notice to the sheriff :

! 1. A copy of the docket of the judgment under which
he claims the right to redeem, certified by the clerk of the
court, or of the county where the judgment is docketed
orif he redeem upon a mortgage or other lien, a note of
the record thereof, certified by the recorder;

2. A copy of any assignment necessary to establish his
¢dlaim, verified by the afidavit of himself, 6r of a sub-
seribing witness thereto.

.3 An affidavit by himself or his agent, showing the
amount then actually due on the lien.
&%ﬂcﬁon of papers—by redemptioner, 14 Cal. 54; 37 Cal. 121; 49

SuBDIVISION 1. Certified copy docket of judgment—51 Cal. 539.

§ 706. Until the expiration of the time allowed for re-
demption, the court may restrain the commission of waste
onthe property, by order granted with or without notice,
on the application of the purchaser or the judgment cred-
tor. But it is not waste for the person in possession of

he property at the time of sale, or entitled to possess-
8lon afterward, during the period allowed for redemption,
to continue to use it in the same manner in which it was
‘mvmnsly used; or to use in the ordinary course of hus-

ry; or to make the necessary reﬁairs of buildings
thereon; or to use wood or timber on the property there-
fﬂr._ or for the repair of fences, or for fuel in his family,
while he occupies the property.

Until expiration of time for redemption—no change of p

Cal. 98; 5 Cal. 391; 31 Cal. 293.

Wasto—secs. 745, 746;. 22 Cal. 191.
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707. The purchaser, from the ti:
redemption, and a redemptioner, fro
demption until another redemption,
from the tenant in possession, the 1
sold, orthe value of the use and occt
when any rents or profits have been
ment creditor or purchaser, or his o
the property thus sold preceding s
amounts of such rents and profits sh
the redemption money to be paid; an
or judgment debtor, before the expir
lowed for such redemption, demand
purchaser or creditor, or his assigns.
tied statement of the amounts of su
thus received, the period for redemp
days after such sworn statement is
chaser or his assigns to such red
If such purchaser or his assigns sl
one month from and after such de
to give such statement, such redemp
bring an action in any court of comp
compel an accounting and disclosux
protits, and until fifteen days from a
termination of such action, the right
tended to such redemptioner or debt

Rents from tenant in possession—8 Cal. §

Use and occupation—action for, 5 Cal. 39
Cal. 113; 37 Cal. 424; 38 Cal. 425; 49 Cal. 165.

Mortgagor in possession—21 Cal. 233.

Rents and profits—liability for, 2 Cal. 387
30 Cal. 425; 31 Cal. 269.

Payment of taxes—by party in possession,

§ 708. If the purchaser of real pr
tion, or his successor in interest, be
consequence of irregularities in the -
ing the sale, or of the reversal or d
ment, he may recover the price pai
the judgment creditor. If the purc
sheriff’s sale, or his successor in int
possession, in consequence of irregu
1ngs concerning the sale, or because !
not subject to execution and sale, th
diction thereof must, after notice ar
party in interest, or his attorney, rev
ment in the name of the petitioner,
by such purchaser at the sale, with:
the time of payment, at the same r
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- and the &'udgment so revived has the same
; a8 would an original judgment of the date
and no more.

} on eviction—38 Cal. 377; and see reimbursement,
* TITLE ACQUIRED BY SHERIFF’S DEED, sec. 103n.

proceedings — Erroneous judgment, effect of re-

34 Cal 293; 45 Cal. 628: rellef from, 16 Cal. 559; 21
24 Cal. 585,

xecution and sale—47 C3l. 602.
ment—53 Cal. 312.

n property, liable to an execution against
, 18 80ld thereon, and more than a due pro-
udgment is satisfied out of the proceeds of
property of one of them, or one of them
a sale, more than his proportion, he may
ution from the others; and when a judg-
, several, and is upon an obligation of one
security for another, and the surety pays
any part thereof, either by sale of his prop-
sale, he may compel repayment from the
1ch case, the person so paying or contrib-
d to the benefit of the judgment, to enforce
r repayment, if, within ten days after his
le with the clerk of the court where the
rendered, notice of his payment and claim
, or repa{(ment. Upon a filing of such no-
must make an entry thereof in the margin

7 Cal. 245.
r cosurety—primary liability, 53 Cal. 686.

PROC.—28.
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88 714-15 SUPPLEMENTARY T0!

CHAPTER

PROCEHEDINGS SUPPLEN
: BXECUTI(

] ;}g Debtor requlgd to mfggll; &on&egl
) . Proceedings to com T J
be arrested. Wmt bail may b
§ 716. Any debtor of th%judgmenc debtor
} 717. Examination of debtors of z:‘dglm
+ property belo: to him.
} 718, Witnesses required to testify.
} 719. Judge may order property to be ap
3 720. Proceedings upon cl of anothei
. nial of Indebtedness to judgme
j 721. Disobedience of orders, how punis

§ 714. When an execution agai
ment debtor, or of any one of sev
judgment, issued to the sheriff ¢
resides, or if he do not reside in
of the county where the judgment
unsatistied in whole or in part, tt
any time after sych return is mad
from a judge of the court, requirin
to appear and answer concerning
judge, or a referee appointed by
;peciﬁed in the order; but no juc
required to attend before a judg
sounty in which he resides. [In ¢

Supplementary proceedings—scope o:

Referee—7 Cal. 187.
COonduct of examination—sec. 718 and
Receiver—aiding proceedings, sec. 564,

§ 715. After the issuing of an .
arty, and upon proof, by affidavit
to the satistaction of a judge of ti
ment debtor has property which
apply toward the satisfaction ¢
judge may, by an order, require !
appear, at a specified time and p
or a referee appointed by him, to
same; and such proceedings majy
the application of the property ¢
toward the satisfaction of the ju¢



SUPPLEMENTARY TO EXECUTION. §§ 716-18

rn of an execution. Instead of the order
attendance of the judgment debtor, the
pon affidavit of the judgment creditor, his
ney, if it appear to him that there is danger
absconding, order the sheriff to arrest the
ring him before such judge. Upon being
e the judge, he may be ordered to enter into
g, with sufficient surety, that he will attend
ime before the judge or referee, as may be
g the pendency of proceedings and until
ination thereof, and will not in the mean-
of any gortion of his property not exempt
n. In default of entering into such under-
7 be committed to prison. [In effect March

nswer—sec. 718 and note.

f property—of judgment debtor, to satisfaction of
9.

or—as provisional remedy, secs. 478-504.

persons imprisoned—on civil process, secs. 1143-1154.

er the issuing of an execution against prop-
ore its return, any person indebted to the
tor may pay to the sheriff the amount of his
ich thereof as may be necessary to satisfy
; and the sheriff's receipt is a sufficient dis-
‘amount 8o paid.

ction—33 Cal. 525.

8 to—~compare sec. 544.

er the issu or return of an execution
rty of the judgment debtor, or of any one
btors in the same judgment, or upon proof
» otherwise, to the satisfaction of the judge,
on or corporation has property of such judg-
or is indebted to him in an amount exceed-
rs, the judge may, by an order, require such
yoration, or any officer or member thereof, to
ipecified time.and place before him, or a
nted by him, and answer concerning the

swer of—3 Cal. 253; 4 Cal. 409; 5 Cal. 118,

-equitable demands not subject of, compare 35 Cal.
ney in cnsto(}ld' of the law, 3 Cal. 363: otherwise, of dis-
' estate, 35 Cal. 392, My. P. Rep. 100.

nesses may be required to appear and tes-
> judge or referee, upon any proceeding un-
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§§ 719-21 SUPPLEMENTARY TO EXECUTION.

der this chapter, in the same manner.as upon the tria
an issue.
Oonduct of examination—41 Cal. 298.

‘Witnesses—excuse for absence, 6 Cal. 32: examination of, 41 Cali
rights and duties of, secs. 2064-2070. [

§ 719. The judge or referee may order any property
a judgment debtor, not exempt from execution, in
hands of such debtor or any other persop, or due to
judgment debtor, to be applied toward the satisfaction
the judgment.
51%1'”(1050 tlo apply property—5 Cal. 118: 6 Cal. 16; 26 Cal. 581; 47 Cal.

In the hands of another—50 Cal. 101.
Exempt from execution—sec. 690 and note.

% 720. If it appear that a person or corporation, allege
to have property of the judgment debtor, or to be indebts
to him, claims an interest in the property adverse to hix
or denies the debt, the court or judge may authorize, &
an order made to that effect, the judgment creditor to H
stitute an action against such person or corporation
the recovery of such interest or debt; and the court ¢
judge may, by order, forbid a transfer or other dispositig
of such interest or debt, until an action can be commence
and prosecuted to judgment. Such order may be moditie
or vacated by the judge granting the same, or the cou
in which the action is brought, at any time, upon sua
terms as may be just. .

Denial of debt—order to, pay, improper, 51 Cal. 501.

Sham claim—38 Cal. 522.

Authorizing action—only when clear case, 5 Cal. 204; and see SHA
CLA1M, supra.

Discharge of garnishee—and discontinuance, 3 Cal. 253.

§ 721. If any person, {varty, or witness disobey an o

der of the referee, properly made, in the proceedings b

fore him under this chapter, he may be punished by th

court or judge ordering the reference, for a contempt.
Contempt—sec. 1209 et seg.



TITLE X.

Actions in Particular Cases.

Cmar, I

Actions for the foreclosure of mortgages.
Actions for nuisance, waste, and willful tres-
pass, in certain cases, on real Property.
Actions to determine conflicting claims to real
property, and other provisions relating to
actions concernjng real estate.
Actions for the partition of real property.
Acti%qs for the usurpation of an oftice or fran-
chise.
Of actions against steamers, vessels, and
boats.
[269]






FORECLOSURE OF MORTGAGES, 88 727-8

foreclosure—Decree, form and scope of, 11 Cal. 11, 360;
1. 461, 559; 18 Cal. 460; 21 Cal. 589; 25 Cal. 38’1, 21031.4!8
ston v, Swan, 33 Cal. 480; 39 Cal 804 604 46 Cal. 638 de-
1735 10 Cal. 442: effect o 5 Cal, 337; 9'Cal. 365.4"6 u
34, 540; 15 Cal. 313, lecu.xos 2i Cal, 103; 23 Cal. 16}

50, 24%, 676; 51 Cal. 24 Cal.5571. Enforcement of, i
)n v. Swan, 33 Cal. 480 Cal. 223; alsosee WRIT OF
BC. 6840, and notes, m/ra on SALE, AMOUNT DUE,
GMENT, otc. Receiver, 6 Cal. 99; and see sec. 564, subd.

\bered property—17 Cal. 626; 24 Cal. 505; 30 Cal. 367; 49

on sales, generally, sec. 694 et seq.: ﬂxtnres, 10 Cal. 258

5. 728: power of sale,w en, 2 Cal. 3! 7 Cal. 539; 22

etlon, sec. 700 et seq.; 6 Cal. 174; 14 Cal. 559 21 Cal. iO‘S
33 Cal. 92; 34 Gal. 648; 35 Cal. 713; 40 Cal. 56, 221

f proooods—? Cal. 84, and see following notes.
lly, secs. 1021-1039.

0 plaintiff—Ascertaining, 5 Cal. 416. Counsel fees, gen-
48 Cal. 369, 494; 51 Cal. 242: fixed by court, Stats, 1874,
4, formerly, 5 Cal. 435, 492; 42 Cal. 494. Gold coin, 31 (m
13,32 Cal. 387, Interest, 2 Cal. 697; b Cal. 416; 6 Cal. 155
s, 42 Cal. 494.
> deficiency— When proper, 21 Cal. 76. Docketing bdal-
2. Sheriff’s return, 49 Cal. 233; 50 Cal. 511; 52 Cal. 664.
y, 1 Cal. 313 10 Cal. 265; 22 Cal. 116; 33 Cal. 480; 34 Cal.
2 Cal. 174; 51 Cal. 242, Alexander v. Bouton, May Ist,
J.«)o. Lien, 16 Cal. 403; 25 Cal. 337; 28 Cal. 520; 39 Cal
.set-qﬁ, 23 Cal. 59%.
, 379, 382, 389; 4 Cal. 197; 9 Cal. 96, 123; 10 Cal. 547;
Tutt,ll Cal. 307; 12 Cal. 351; 13 Sal. 131 14 Gal. 213, 13
17 Cal, 578; lscu. 3, 491, sso 21 Cal. 87, 595;
AL 70, 505; 25 Cal.'154; 28 Cal. 194, 226, 29 Cal. 253; 30
253, 2653 36 Cal. 3%0; 37 ‘Cal. 223; 39 Cal, 58 Carpenter v.
al. 221; 43 Cal. 159; 45 Cal. 433 .584 49 Cal. 676; 53 Cal.
nrecorded conveyance. 49 Cal. 67!
nerally—see Civil Code, secs. 2920—"971 construction
L notes: estate, against property of, secs. 1493n, 1500,
tions, sec. 312n: llspendens, sec. 409 aad notes.

there be surplus money rema.ming after pay-
amount due on the mortgage, lien, or in-
vith costs, the court may cause the same to
B person entitled to it, and in the meantime
to be deposited in court.

art—secs. 573, 574, 2104
the* debt for which the mortgage, lien, or in-
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8§ 728 FORECLOSURE OF MORTGAGES.

erty cannot be sold in portions, without inju
ties, the whole may be ordered to be sold i
stance, and the entire debt and costs paid,
rebate of interest where such rebate is prop
MWME—IS Cal. 650; 28 Cal. 16; 38 Cal. 249; 45



m ACTIONS FOR NUISANCE, ETC. 8§ 731-3

CHAPTER IL

ACTIONS FOR NUISANCE, WASTE AND
.WILLFUL TRESPASS, IN CERTAIN
CASES, ON REAL PROPERTY.

73l. Nuisance defined, and actions for.

732, 'Waste, actions for.

133. Trespass for cutting or carrying off trees, etc., actions for.
734. Measure of damages in certain cases under the last section.
735. Damages in actions for forcible entry, etc., may be trebled.

§ 731. Anything which is injurious to health, or inde-
tent, or offensive to the senses, or an obstruction to the
use of property, so as to interfere with the comfort-
able enjoyment of life or property, is a nuisance, and the
subject of an action. Such action may be brought by any
Person whose property is injuriously affected, or whose
personal enjoyment is lessened by the nuisance; and by
the iudgment, the nuisance may be enjoined or abated, as
well as damages recovered.
Nuisance—definition, compare Civil Code, sec. 3479: see Clvil
, 8ecs. 3482-3483, 3490: enjoining, 3 Cal. 90; 5 Cal. 108; 1. 3725 22
Cal. 491; Payne v n(cKlnleg April "17th, 1880, 5 Pac. C. 1. J.’300: abat-
ln%zidm. 1 Cal. 416: damages, Civil Code, sec. 3484;

§ 732 If a guardian, tenant for life or years, joint
tenant, or tenant in common of real ptoi),erty, commit
Wwaste thereon, any person aggrieved by the waste may
bring an action against him therefor, in which' action
there may be judgment for treble damages.

wm—damag?s for, 5 Cal. 239, and see sec. 746: enjoining, see sec.
5, a0d 15 Cal. 107; 24 Cal. 467; 34 Cal. 14.

§ 733, Any person who cuts down or carries off any
wood or underwood, tree or timber, or girdles or other-
Wise injures any tree or timber on the land of another
Person, or on the street or highway in front of any per-
son’s house, village or city lot, or cultivated grounds; or
on the commons or Eublic grounds of ang city or town, or
on the gtreet or highway in front thereof, without lawful
authority, is liable to the owner of such land, or to such
¢ity or town, for treble the amount of damages which
may be assessed therefor, in a civil action, in any court

aving jurisdiction.



'§§ 734-5 ACTIONS FOR NUISANCE,
Trespass upon timber, etc.—8 Cal. 162; 51
Cal. 184.

§ 734. Nothing in the last section a
ery of more than the just value of th
uncultivated woodland, for the repair
or bridge upon the land, or adjoining

% 735. If a person recover damag
unlawful entry in or upon, or detenti
or any cultivated real property, judgm
for three times the amount at which -
are assessed.

Forcible entry—and unlawful detainer, tre’
Cal. 63, 161; 15 Cal. 149; 23 Cal. 375; 25 Cal. 262,



o CONFLICTING CLATMS. §§ 73840

CHAPTER IIL

ACTIONS TO DETERMINEB CONPLICTING
CLAIMS TO REAL PROPERTY, AND
OTHER PROVISIONS RHLATING TO
ACTIONS CONCERNING RHEHAL ESTATE.

m. Parn tonnacﬂontoqu!ettltle.
aintiff cannotrecover costs.
m n p tlﬂ 's title mrmlmu;sm?endlng the lnlt, what he may
recover, and how verdi
t 1. When value of improvements can be auowad as aset-off,
42, An tgrdle;l;n gxry‘;\lg mtl‘fle to allow a party to survey and measure
n
§78. Order, wmtto contaln and how served. If unnecessary injury
done, the party surveying to be liable therefor.
§ 4. A rtgage must not be deemed a conveyance, whatever its

148, When conrt magogmnt injunction: during foreclosure, after
. sale on execution, before conveyance.
§ #8. Damages may be recovered for mjury to the possession after
sale and before delivery of possessi
i 1. Action not to be prejudiced by nllenatlon. pending suit.
48. Mining claims, a& ns concerning to be governed by local rules.

§ 738. An action may be brought by any person
against another who claims an estate or interest in real
mcgercy adverse to him, for the purpose of determining

adverse claim.
Action to quiet title~before codn plalntﬂ! ’s posseuion enent!al,
5 Cal. 181; 6 Cal. 33; 7 Cal. 319; 12 Cal. 3 Cal. 107, 52 c:rCaé
9; 15 Cal. 127; Curtis v, Sutter, 15 Cal. 11ca1. 49,4«1' 21
WA 23 Cal, 11y 25 Cak ST o b 3
o:tmsgok m,ui& ca'lao.ucum,ncal.m %
Cal. 679; 39 Cal, 13; 40 Cal. dcu 4s'Cal. l62: since Code ‘other-
Wise, 46 Cal, 556; 48 Cal. 633; 49 asemrwcu.w{* 1 Cal. 301;
® Cal, 430, 605; 53 Cal. 18, 355, 849: generally, see cf betore and
lhceCod » SUPTGe

Obligations—determining claim to, sec. 1050

§ 739. If the defendant in such action disclaim in his
answer any interest or estate in the property, or suffer
judgment to be taken against him without answer, the
Plaintiff cannot recover costs.

Disclaimer—14 Cal. 609; 17 Cal, 262; 22 Cal. 105; 27 Cal. 381; 34 Cal. 563.

740. In an action for the recovery of real property,

the plaintiff shows a right to recover at the time
'»he action was commenced, but it appears that his right



741-4 CONFLICTING CLAIMS.

dict amllﬁ]udgments must be according to the fact,

) plaintiff may recover damages for withholding

perty.

ommencement of action—right to recover at, 14 Cal. 465:

lselql‘lagzntly acquired, 27 Cal. 239; 30 Cal. 467; 39 Cal. 354; 41 Cal.
al. . .

ermination of right—22 Cal. 513.
sndency of action—sec. 1049.
amages—see 51 Cal. 112.

i 741. When damages are claimed for withholding i
perty recovered, upon which permanent improveme
7e been made by a defendant, or those under whom
ims, holding under color of title adversely to the c!
the plaintiff, in good faith, the value of such improf
nts must be allowed as a set-off against such damag}
ges for withholding—28 Cal. 484.
nprovements—setting off value of, 2 Cal. 145; 5 Cal. 319; 8 Cal. |

14 Cal. 465; 18 Cal. 217, 634; 25 Cal. 44; 29 Cal. 160, 330; 31 Cal. 4874
346; 47 Cal. 56; 51 Cal. 112.

:
i 742. The court in which an action is pending for t
overy of real property, or for damages for an inju
ireto, or a judge thereof, may, on motion, upon noti
either party, for good cause s’hown, grant an order |
7ing to such party the right to enter upon the propex
1 make survey and measurement thereof, and o
nels, shafts, or drifts therein, for the purpose of the
n, even thoui;h entry for such purpose hasto be m
ough other lands belonging to parties to the actid
. effect March 10th, 1880.

rders, motions, etc.—sec. 1003 e seg.

{ 743. The order must describe the property, and
)y thereof must be served on the owner or occupar
1 thereupon such party may enter upon the propert
;h necessary surveyors and assistants, and make su
'vey and measurement; but if any unnecessary inju
done to the property, he is liable therefor. .

i 744. A niortgage of real property shall not be deem
nveyance, whatever its terms, 8o as :n enable the own
the mortgage to recover possession of the real proper
;hout a foreclosure and sale. . .

onstruction of section—under Practice Act, 23 Cal. 16; 29 Cal. ?
onveyance deemed mortgage—Deed apparently absolute, 80 C
led:cClvll Code, sec. 2925; 10 Cal. 197; 22 Cal. 116; 24 Cal. 385; 30 C

31 Cal. 305; 33 Cal. $33; 46 Cal. 299: &root, Civil Code, sec. 2925;
.116; 15 Cal. 287; 27 Cal. 18, 603; 29 Cal. 18; 33 Cal. 686; 36 Cal. 28:

‘.
3 terminated during the pendency of the action, ‘{




CONFLICTING CLAIMS, 88 745-8

s 43 Cal. 496; 50 Cal. 207: test, 42 Cal. 169: prerequis-
‘onditional_conveyance, like construction, 22 Cal. s
ecurity, 9 Cal. 365; 16 Cal. 461; 17 Cal. 539; 21 Cal. c09.
s, 17 Cal. 589. Mortgagee’s possession, Civil Coile, sec.
2 Cal. 255, 330; 24 Cal. 472;28 Cal. 309. Contrary con-
4 Cal. 256,428; 18 Cal. 118; 26 Cal. 595; 30 Cal. 2%9; 33
36; 42 Cal. 75, 236; 438 Cal. §97; 50 Cal. 23: burden of

court may by injunction, on good- cause
n the party in possession from doing any
-y of real property during the foreclosure
thereon; or, after a sale on execution, be-
nce.

nerally, secs. 525-533.

564, subd. 2. .

'ode, sec. 2929; 10 Cal. 265: 24 Cal. 467: Buckout v.
fixtures, 10 Cal. 258; 14 Cal. 72; 23 Cal. 209.

mortgage—sec. 726 and note.
8-——8€C. 694 et seq.

n real property has been sold on execution,
thereof, or any person who may have suc-
nterest, may, after his estate becomes abso-
amages for injury to the property by the
ession after sale and before possession is de-
the conveyance. .

\8TE to sec. 745.

action for the recovery of real property
n in possession cannot be prejudiced by any
ie by such person, either before or after the
1t of the action.

iec. 409 and note.

ctions respecting mining claims, proof must
f the customs, usages, or regutlations estab-
orce at the bar or diggings embracing such
ch customs, usages, or regulations, when not
h the laws of this State, must govern the de-
ction. s

ns, rales, etc.—3 Cal. 224; 6 Cal. 435; 12 Cal. 426, 534;
1. 152; 18 Cal. 383; 17 Cal. 107; 18 Cal. 47, 532; 20 Cal.
 Call. 527; 31 Cal. 387; 35 Cal. 303 36 Cal. 219; 42'Cal. 626,

PROOC.—24.
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PARTITION OF REAL _PBOPEBTY'.

CHAPTER 1IV.

ACTIONS FOR THE PARTITION OF RE

§ 752

PROPERTY.

ring actions for tion.

‘Who may F
Interests of all parties must be set forth in the :lginplnmt.
es.

M L};Eltmlders not of record need not b made P

1ff must file notice of lis p
Summons must be to all p Interested in
rop
Unlgmwn part may be served by publication.
Answer of defendants, what to contaln.
The gfhts of all parties may be ascertalned in the action.

Llen-h ?ders ‘must be made parties, or a referee be appointe
ascertaln their rights. ’ Ppo

. Llen‘hltx)ll&%rs must blegnot.lﬂed to appear before the referee
. Thcnourt may order a sale or partition, and appoint refe

therefor.

Partition must be made according to the rights of the par
as determined by the court,

Referees mustmake a report of their proceedings.

The court may sct aside or afirm report, and enter judgn
thereon. Upon whom judgment to be conclusive.

Judgment not to affect tenants for years to the whole prope

68. Expenses of partition must be ap) ortloned amon the par

A llen on an undivided lnterest of any party i8 a charge onl
the share assigned to such party.
Estate for life or years may be set off in a part of the prop
not sold, when not all sold.
Appllcatlon of proceeds of sale of incumbered property
oldlngo er securities may be required first to

t
Proceeds of sale, disposition of.
‘When pafd into court, the cause may be continued for the
termlnatlon of the claims of the parties.
Sales by referees must be at public auction.
The court must direct the terms of sale or credit.
Referees may take securities for purchase-m

8, Tenﬁnts whose estate has been sold shall receylve compe!

The court may fix snch compensation.

779,
780. The court must protect tenants unknown

The court must ascertain and secure the value of tuture cor
gent orwested interests

Terms of sale must be made known at the time, Lots mausf
sold separately.

. Who may not be purchasers
. Referee must ) n report of the sale to the court.

f confirmed, conveyances may be executed.

. Proceeding if a lten-holder become a purc

r.
Conveyance must be recorded, and will be a bar agalnst
-Proceeds of sale belonglng ' arties unknown must be h'xrv‘g
for their benefit.




>ARTITION OF REAL PROPERTY. §§ 752-3

, must be made in the name of the clerk of the

interests of the parties are ascertained, securitles
 taken in their names.
he clerk making investments.
ual partition is ordered, compensation nay he ad-
certain cases.
f an infant may be paid to his lan.
an of an insane person may receive the proceeds of
rty’s interest.
may consent to partition without action, and exe.

eases.
rtition a lien upon shares of partners.

by consent, may appoint a single referee.

f previous litigation for benefit allowed.
title in action for partitlon—when cost of allowed.
ow made and verified.

owed on disbursements made under direction of the

n several cotenants hold and are in pos-
| property as l}})arceners, joint tenants, or
1mon, in which one or more of them have
heritance, or for life or lives, or for years,
be brought by one or more of such persons
thereof according to the respective rights
interested therein, and for a sale of such
part thereof, if it appear that a partition
e without great prejudice to the owners.
r partition—are special and statutory, 19 Cal. 210:
er, 35 Cal. 576; delayed, when, 21 Cal. 191. .
ion—27 Cal. 91; 35 Cal. 576.
nmon—seeking partition, etc., 3 Cal. 59; 36 Cal. 112: 37

itance, etc.—mining interests, 23 Cal. 501.

f—taking account, etc., 16 Cal. 464; 26 Cal. 69.

—24 Cal. 218, 268; 27 Cal. 418; 46 Cal. 361; Lauterman
4th, 1880, 5 1'ac. C. L. J. 527. .

sements—Civil Code, sec. 807.

interests of all persons in the property,
persons be known or unknown, must be set
mplaint specifically and particularly, as far
he plaintiff; and if one or more of the par-
1are or quantity of interest of any of the
known to the plaintiff, or be uncertain or
' the ownership of the inheritance depend
itory devise, or the remainder be a contin-
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§8 754-8 PARTITION OF RE

Cal. 576; 38 Cal. 112; 38 Cal. 638; secs.
389, Unknown persons, use of fictitio
mons, see sec. 156.

Abstract of title—procured before

" § 754. No person having a
a lien on the property, or some
party to the action, unless sucl
of record.

Parties—see under COMPLAINT IN

8§ 755. Immediately after i
Superior Court, the plaintiff n
the recorder of the county, or
which the property is situated
of the action, containing the
ds known, the object of the a
the property to be affected tl
filing such notice for record, a
to have notice of the pendenc
March 10th, 1880.]

Lis pendens—sec. 409 and notes.

§ 756. The summons must
tenants and tenants in comm
any interest in, or any liens of
ment, or otherwise, upon the
ticular portion thereof; and
unknown who have or claim a

Summons in partition—35 Cal. 587
contents, see sec. 407 and note.

§ 757. If a party having a s
or any one of the known part:
or cannot de found therein, an
pear by affidavit, the summo
absent or unknown party b
cases. When publication is it
lished, must be accompanied 1
property which is the subject «

Service by publication—secs. 412, ¢

758. The defendants
served with the summons and
who have appeared without s:
in their answers, fully and par
and extent of their respective
and if such defendants claim
mortgafe, judgment, or othe:
original amount and date of



PARTITION OF REAL PROPERTY. §§ 759-61

thereon; also whether the same has been
y other way or not; and if secured, the
ctent of such security, or they are deemed
d their right to such lien.

tition—27 Cal. 829; 33 Cal. 467; Lauterman v. Williams,

ac. C. L. J. 527: late filing allowed, 46 Cal. 377: plead-
s, 8ec. 798; answer generally, sec. 437, and notes.

rights of the several parties, plaintiff as
lant, may be put in issue, tried, and deter-
action; and when a sale of the premises is
title must be ascertained by proof to the
the court, before the judgment of sale can
| where servite of the complaint has been
ication, like proof must be required of the
)sent or unknown parties, before such judg-
red; except that where there are several
ons having an interest in the property, their
 considered togetber in the action, and not
emselves.
7 Cal. 329; 32 Cal. 289; 33 Cal. 459; 48 Cal. 394.
-33 Cal. 467: by referee, when, 35 Cal. 549; 43 Cal. 625.
decree—review of, and generally, see ORDER FOR
, 763n.
nt—sec. 766, and note.

enever from any cause it is, in the opinion
- impracticable or highly inconvenient to
ete partition, in the first instance, among all
interest, the court may first ascertain and
s shares or interest respectively held by the
ants, and thereugon adjudge and cause a
e made, as if such original cotenants were
nd sole parties in interest, and the only
 action, and thereafter may proceed in like
judge and make partition separately of each
ion 8o ascertained and allotted, as between
g under the original tenant to whom the
ave been 80 set apart, or may allow them to
ts in common thereof, as they may desire.

t appears to the court, by the certificate of
corder or county clerk, or by the sworn or
ment of any gerson who may have examined
he recgrds, at there are outs‘tanding liens
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88 762-3 PARTITION OF REAL P

to the action, the court mmust either
be made Parties to the action, by a
plemental complaint, or as)point :
whether or not such liens or incumb:
or if not paid, what amount rems
their order among the liens or in
held by such persons and the par
whether the amount remaining d
secured in any manner, and if se
axtent of the security.

§ 762. The plaintiff must cause
a reasonable time previous to the d
fore the referee appointed as provic
on each person having outstanding
not a party to the action, to appea
a specified time and place, to make
Javit or otherwise, of the amount
contingently or absolutely thereon
be absent, or his residence be unk
inade by publication, or notice to
direction of the court, in such mar
The report of the referee thereon
court, and must be confirmed, mod
a new reference ordered, as the ju
require.

§ 763. If it be alleged in the com
by evidence, or if it B.?peat by the
allegation in the complaint to the sa
that the property or any part of it i
tition cannot be made without g
owners, the court may order a sa
upon the requisite proofs being i
partition according to the respectiv
as ascertained by the court, an
erees therefor, and must designate
undivided for the owners whose
known, or are not ascertained; pr
site of an incorporate city or town
exterior boundaries of the prope
then, on said fact being establishes
lowing proceedings shall be had:
upon direct the referees to survey a
preperty to be partitioned by actua
then existing in the actual possess
ants in common, exclusive of the v
thereon. first setting apart necessar



283 PARTITION OF REAL PROPERTY. § 763

erty for ways, roads, and streets, as in section seven
hundred and sixty-four of this Code provided, and to re-
port such survey and separate agg sement on each lot
and subdivision to the court. e court may confirm,
change, modify, or set aside the report in whole or in part,
and il necessary appoint new referees. When, after the
final confirmation of the report of such survey and ap-
praisement, it shall appear by evidence to the satisfaction
o the court that an equitable partition of the whole prop-
ety is impracticable, and a sale of the site of such city
or town, or any portion thereof, will be for the best inter-

. ests of the owners of the whole property, it shall order a

sale thereof; provided, that within sixty days thereafter
any tenant in common, or tenants in common, having im-

vements erected on any town or city lot or subdivis-
on included in such order of sale, shall have the prior
right to purchase the same at such appraised valuation,
and may pay into court the amount so appraised as the
value thereof, and upon such payment the title shall vest
in such paurchaser or purchasers, and the court shall cause
to be executed by said referees a deed for such lot or sub-
division in fee and in severalty to such purchaser or pur-
chasers; such further proceedings shall then be had as to
the remainder of the property, and the money 8o paid to
the court, as by this chapter provided. If, during the
pendency of the action, any of the parties die, or become
insane or otherwise incompetent, the proceedings shall
notfor that cause be delayed or suspended, but the attorney

0 has appeared for such party may continue to repre-
sent such interest; and in case any such Party has not
appeared by an attornef, the court shall a &)oint an
ittorney to represent the interest which was held by such
party, until his heirs or legal representatives, or success-
ors in interest, shall have appeared in the action; and an
ttorney so appointed shall be allowed by the court a
feasonable compensation for his services, which may be

xed as costs against the share or interest represented
by such attorney, and may be adjudged a lien there-

: g:&)u]l the discretion of the court. [In effect April 12th,

Appear by the evidence—23 Cal. 501.
Partition cannot be made—27 Cal. 91..
8ale—secs. 771-784.

: Order for partition—Interlocutory character, 35 Cal. 549. Indispensa-
g:i” Cal. 24. Review of, new trial, 43 Cal. 625; 43 Cal. 119: appeal, 38
628; 43 Cal. 625. .

Referee, single—sec. 797; where sale, 23 Cal. 808,

.






>ARTITION OF REAL PROPERTY. §3 765-8

wning such land. [Approved April 3rd,

35 Cal. 576.
—35 Cal. 102.
 Cal. 259,

referees must make a report of their pro-
ifying therein the mamner in which they
trust, and describing the property divided,
, allotted to each party, with a particular
each share.

court may confirm, change, modify or set
rt, and if necessary, appoint new referees.
rt being confirmed, judgment must he ren-
h partition be effectual forever, which judg-
gz and conclusive:
rsons named as parties to the action, and
resentatives, who have at the time any in-
property divided, or any part thereof, as
or as tenants for life or for years, or as en-
reversion, remainder, or the inheritance of
- or any part thereof, after the determination
- estate therein, and who by any contingency
d to a beneficial interest in the property, or
nterest in any undivided share thereof, as
ars or for life;
rsons interested in the property, who may
to whom notice has been given of the action
)y publication; :
er persons claiming from suck parties or
her of them.
%uent is invalidated by reason of the death
efore final judgment or decree; but such
ecree i8 as conclusive against the heirs, legal
8, or assigns of such decedent, as if it had
before his death.
partition—scope of, 41 Cal. 679; binding effect of, 32
/65 50 Cal. 376; 51 Cal. 423,440; 53 Cal.362: appeal from,
n, 38 Cal. 638.

judgment does not affect tenants for years
to the whole of the property which is the
 partition.
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8§ 769-74 PARTITION OF RFAL PROPERTY. 5

discretion, to‘the referees, must be apportioned amo
the different parties to the action, equitably.
Referee’s fees—sec. 1028,

§ 769. When a lien is on an undivided interest or est:
of any of the parties, such lien, if a partition be ma
shall thenceforth be a charge only on the share assign
to such party; but such share must be first charged w
its just progortion of the costs of the partition, in pref
ence to such lien. :

%};770. ‘When a part of the property only is order
to be sold, if there be an estate for life or years, in an 1
divided share of the whole property, such estate may
set off in any part of the property not ordered to be 8o

8§ 771. The proceeds of the sale of incumbered pr¢
?r{. must be applied under the direction of the court,
ollows:

1. To pay its just proportion of the general costs of t
action;

2. To pay the costs of the reference;

3. To satisfy and cancel of record the several liens
their order of priority, by payment of the sums due a
to become due; the amount due to be verified by affida
at the time of payment;

4. The residue among the owners of the property so
according to their respective shares therein.

§ 772. Whenever any party to an action, who hold
lien upon the property, or any part thereof, has otl
securities for the payment of the amount of such lien, t
court may, in its discretion, order such securities to be ¢
hausted before a distribution of the proceeds of sale,
may order a just deduction to be made from the amot
of the lien on the property, on account thereof.

§ 773. The proceeds of sale and the securities taken
the referees, or any part thereof, must be distributed
them to the ]]SJersons entitled thereto, whenever the co
so directs. ut in case no direction be given, all of su

roceeds and securities must be paid into court, or dep
ited therein, or as directed by the court. .

Deposit in court—secs. 572-574, 2102.

§ 774. When the proceeds of the sale of any share
parcel belonging to persons who are parties to the actic
and who are known, are paid into court, the action m
be continued as between such parties, for the determi:
tion of their respective claims thereto, which must be:



PARTITION OF REAL PROPERTY. §8§ 775-9

adjudged b{ the court. Further testimony

in court, or by a referee, at the discretion of
1 the court may, if necessary, require such
sent the facts or law in controversy, by
in an original action. .

sales of real property, made by referees un-
ter, must be made at public auction to the
r, upon notice published in the manner re-
e sale of real property on execution. The
ate the terms of sale, and if the property or
is to be sold subject to a prior estate, charge,
1ust be stated in the notice.

t lots—sec. 782.

ution sales—secs. 692, 693: proceedings, sec. 694 et seg.

 court must, in the order for sale, direct the
it which may be allowed for the purchase-
y portion of the premises of which it may
n credit, and for that portion of which the
ey is required, bg the provisions hereinafter
be invested for the benetit of unknown own-
r parties out of the State.

» referees may take separate mortgages and
ies for the whole, or convenient portions of
money, of such é)arts of the property as are
16 court to be sold on credit, for the shares of
wner of full age, in the name of such owner;
hares of an infant, in the name of the guar-
infant; and for other shares, in the name of
he county and his successors in office.

> person entitled to a tenancy for life, or
estate has been sold, is entitled to receive
may be deemed a reasonable satisfaction for
nd which the person 8o entitled may consent
tead thereof, by an instrument in writing,
 clerk of the court. Upon the filing of such
clerk must enter the same in the minutes of

uch consent be not given, filed, and entered,
n the last section, at or before a judgment of
ed, the court must ascertain and determine
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§8 780-7 PARTITION OF REAL PR(

d
§ 780. If the persons entitled to ¢
years be unknown, the court must p
tion of their rights, in the same mani
as if they were known and had appe

1§ 781. In all cases of sales, when

* ~ person has a vested or contingent fut

any of the property sold, the court

settle the proportional value of such

right or estate, and must direct su«

roceeds of the sale to be invested, s

in such manner as to protect the ri,
the parties.

§ 782. In all cases of sales of pro
be made known at the time; and if
of distinct farms or lots, they must b

§ 783. Neither of the referees, no
benefit of either of them, can be int
chase; nor can a guardian of an infa)
in the purchase of any real property.
the action, except for the benetit of t
contrary to the provisions of this sec

§ 784. After completing a sale of
part thereof ordered to be sold, the
the same to the court, with a descri)
parcels of land sold to each purchas
surchaser; the price paid or secured

itions of the sale, and the securities
report must be filed in the office of th
where the property is situated.

§ 785. If the sale be confirmed b;
maust be entered, directing the referee
ances and take securities pursuant
they are hereby authorized to do. £
give directions to them respecting t
proceeds of the sale.

§ 786. When a party entitled to as
or an incumbrancer entitled to have
the sale, becomes a purchaser, the re
recfipt for so much of the proceeds o
to him. .

g 787. The conveyances must be re
where the premises are situated, and ¢
all persons interested in'the proper



PARTITION OF REAL RROPERTY. §§ 788-93

been named as parties in the action, and
nch parties and persons as were unknown, if
3 was served by publication, and against all
ming under them, or either of them, and
yersons having unrecorded deeds or liens at
cement of the action. [In effect July 1st,

hen there are proceeds of a sale belonging to

owaner, or to a person without the State, who
representative within it, the same must be
bonds of this State or of the United States,
it of the persons entitled thereto.

hen the security of the proceeds of sale i3
ien an investment of any such proceeds is
st be done, except as herein otherwise pro-
> name of the clerk of the county where the
iled, and his successors in office, who must
1e for the use and benefit of the parties in-
ject to the order of the court.

hen security is taken by the referees on a
 parties interested in such security, by an in-
writing, under their hands, delivered to the
ee upon the shares and proportions to which
ectively entitled; or when shares and propor-
een previously adjudged by the court, such
18t be taken in the names of, and payable to,
espectively entitled thereto, and must be de-
ch parties upon their receipt therefor. Such
and receipt must be returned and tiled with

10 clerk in whose name a security is taken, or
2 investment is made, and his successors in
receive the interest and principal as it becomes
ply and invest the same as the court may di-
nust deposit with the county treasurer all
ken, and keep an account in a book provided
r that purpose, in the clerk’s office, free for
y all persons, of investments and moneys re-
im thereon, and the disposition thereof.
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8§ 793-6 PARTITION OF REAL PROPERTY.

other, on account of the inequality; but such compex
tion shall not be required to be made to others by owx
unknown, nor by an infant, unless it appears. that s
infant has personal property sufficient for that purpc
and that his interest will be promoted thereby. Amnc
all cases, the court has power to make compensatory

justment between the respective parties, according to

ordinary principles of equity.

Deposit in court, secs. 573, 2104.

§ 793. When the share of an infant is sold, the g
ceeds of the sale may be dpa.id by the referee making
sale, to his general guardian, or the special guardian |
pointed for him in the action, upon %iving the secua
required by law or directed by order of the court.

G 1 gunardi ecs. 1747-1809.

Guardian ad litem—generally, secs. 372, 373: in partition, 1im]
powers, 19 Cal. 210.

g 794. The guardian who may be entitled to the c
tody and management of the estate of an insane pers
or other person adjudged incapable of conducting his o
affairs, whose interest in real property has been sold, m
receive, in behalf of such person, his share of the p
ceeds of such real property from the referees, on exec
ing, with sufficient sureties, an undertaking, approved
a judge of the court, that he will faithfully discharge t
trust reposed in him, and will render a true and just :
count to the person entitled, or to his legal representati
[In effect March 10th, 1880.]
Guardians—sec. 793n.

§ 795. The general guardian of an infant, and t
guardian entitled to the custody and management of t
estate of an insane person, or other person adjudged inc
pable of conducting his own affairs, who is interested
real estate held in joint temancy, or in common, or
any other manner so as to authorize his being made
party to an action for the partition thereof, may conse
to a partition without action, and agree upon the share
be set off to such infant or other person entitled, and m:
execute a release, in his behalf, to the owners of tl
shares, of the parts to which they may be respective
entitled, upon an order of the court. )

Guardians—sec. 793n.

§ 796. The costs of partition, including reasonab

counsel fees, expended by the plaintiff or éither of tl
defendants, for the common benefit, fees of referees, an




PARTITION OF REAL PROPERTY. 8§ 797-89

sements, must be paid by the parties respect-
1 to share in the lands divided, in proportion
ective interests therein, and may be included
| in the judgment. In that cage, they shall
’he several shares, and the judgment may be
execution, against such shares, and against
ty held by the respective parties. When,
igation arises between some of the parties
rt may require the expense of such litigation
y the parties thereto, or any of them. [In
t, 1874.]

471,

, etc.—sec. 678 and note.

» court, with the consent of the parties, may
1gle referee, instead of three referees, in thoe
inder the provisions of this chalpter; and the
), when thus appointed, has all the powers
'orm all the duties required of the three ref-

t appear that other actions or proceedings
cessarily prosecuted or defended by any one
 in common, for the protection, confirmation,
of the title, or setting the boundaries, or
vey or surveys of the estate partitioned, the
llow to the parties to the action who have
nse of such litigation or other proceedings,
nses necessarily incurred therein, except
which shall have accrued to the common
e other tenants in common, with interest
the date of making the said expenditures,
ame kind of money expended or paid, and
it be pleaded and allowed by the court and
he final judgment, and shall be a lien upon
each tenant, respectively, in proportion to
nd shall be enforced in the same manner as
of partition are taxed and collected. [Ap-
1ary 4th, 1876.]

t appears to the court that it was necessary
3 an abstract of the title to the property to
d, and such abstract shall have been pro-
plaintiff, or if the plaintiff shall have failed
ame made before the commencement of the
\ny one of the defendants shall have had
, afterward made, the cost of the abstract,
thereon from the time the same is subject to
1 of the respective parties to the action. must
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§§ 800-1  PARTITION OF REAL PROPERTY. 1

be allowed and taxed. Whenever such abstract is p
duced [procured ?] by the plaintiff, before the comment
ment of the action, he must file with his complaint a 1
tice that an abstract of the title has been made, and is su
ject to the inspection and use of all the parties to t
action, designating therein where the abstract will be ke
for inspection. But if the plaintiff shall have failed

procure such abstract before commencing the getion, a
any defendant shall procure the same to be made, he sha
as soon as he has directed it to be made, file a notice the:
of in the action, with the clerk of the court, stating who
making the same and where it will be kept when tinishe
The court or the judge thereof may direct, from time

time, during the progress of the action, who shall ha
the custody of the abstract. :

§ 800. The abstract mentioned in the last precedis
section may be made by any competent searcher of re
ords, and need not be certitied by the recorder or oth
officer, but instead thereof, it must be verified by the af
davit of the person making it, to the effect that he believ
it to be correct; but the same may be corrected, from tin
to time, if found incorrect, under the direction of tl
court.

§ 801. Whenever, during the progress of the action f
partition, any disbursements shall have been made, und
the direction of the court, or the judge thereof, by a par
thereto, interest must be allowed thereou from the tin
of making such disbursements.



USURPATION OF OFFICE, EIC. 8§ 802-3

CHAPTER V.

POR THE USURPATION OF AN
)FFICE OR FRANCHISE.

rits abollshed.

3y be brought against any party usurpiug, etc., any

r franchise.

»erson eutitled to office may be set forth in the com-
If fees have been received Ly the usurper, he may

sted.
may determine the rights of both incumbent and

ﬁered in favor of applicant.
nl:ir be recovered bK successful applicant,
3 rsons claim the same office, their rights may be

1ined by a single action.
Fant found guilty, what judgment to be rendered

: wr}t of scire facias is abolished. [In effect
380.
lor reviving executions, formerly, see sec. 685n.

—abblished by Code, restored 1880, see scc. 76, subd. 5:
1y, note to sec. 51, entitled WRITS, CERTAIN, ABOL-

action may be brought by the attorney-gen-
ame of the people of this State, upon his
ion, or upon the complaint of a private
t any person who usurps, intrudes into, or
olds or exercises any public ofiice. civil or
ny franchise within this State. And the at-
1 must bring the action, whenever he has
ieve that any such office or franchise has
, intruded into, or unlawfully held or exer-
person, or when he is directed to do so by

C. 804 secuﬂty by relator, sec. 810.

43; 25 Cal. 98; 28 Cal. 382; 50 Cal 433.

ruder—10 Cal. 376; 20 Cal 50.

urpation of ofice—quo warranto, 3 Cal. 167; 7 Cal. 393,

ontesting elections. distinct, sec. 1011 e¢ seq.; 28 Cal.

 when, 47 Cal. 524: not by collateral proceeding, 3 (‘al.
17 Cal. 626; 23 Cal. 314: certiorari improper, Lamb v,

17th, 1880, 3 Pac. C. L. J. 140.

Deon Code, sec. 358: dissolution of corporations, Civil

e



8§ 804-9 USURPATION OF OFFICE, ETC.

§ 804. Whenever such action is brought, the attorx
general, in addition to the statement of the cause of act
may also set forth in the complaint the name of the p
rightly entitled to the office, with a statement of his
thereto; and in such case, upon proof by affidavit tha
defendant has received fees or emoluments belongii
the office, and by means of his usurpation thereof, an ¢
may be fg'ra,nte by a justice of the Supreme Court,
judge of the Superior Court, for the arrest of sucl

endant and holding him to bail; and thereupon he
be arrested and held to bail in the same manner, and
the same effect, and subject to the same rights and 1i
ties, as in other civil actions where the defendantis su
to arrest. [In effect March 10th, 1880.]
- Action—where several clalmants, sec. 808.
Right to the office—proof of, 10 Cal 877.
Complaint—14 Cal. 43; 16 Cal. 358,
Answer-28 Cal. 382.
Arrest and bail—sec. 478 ef seg.

§ 805. In every such action, judgment may be r
dered upon the right of the defendant, and also upon 1
right of the party so alleged to be entitled, or only up
the right of the defendant, as justice may require.

Judgment—sec. 809; 27 Cal. 470.
Review—of contested election cases, 24 Cal. 449, 457.

§ 806. If the judgment be rendered upon the righ
the person so alleged to be entitled, and the same be
favor of such person, he will be entitled, after taking t
oath of office and executing such official bond as may
zgquigd by law, to take upon himself the execution

e office. .

§ 807. If judgment be rendered upon the right of t

erson 8o alleged to be entitled, in favor of such persc

e may recover, by action, the damages which he m:
have sustained by reason of the usurpation of the offi
by the defendant.

Damages sustained—?28 Cal. 21, 51.

§ 808. When several persons claim to be entit
the same office or franchise, one action may be bi. ..,
against all such persons, in order to try their respecti
rights to such office or franchise. ’

§ 809. When a defendant, against whom such acti
has been brought, is adjudged 5uilty of usurping or i

truding into, or unlawfully holding any office, franchis



USURPATION OF OFFICE, ETC. § 810

), jndgment must be render®d that such de-
excluded from the office, franchise, or priv-
hat he pay the costs of the action. The court
1 its discretion, impose upon the defendant a
peding five thousand dollars, which fine, when
ust be paid into the treasury of the State.

hen the action is brought upon the informa-
ication of a private party, the attorney-gen-
uire such party to enter into an undertaking,
 to be approved by the attomely-general, con-
; such party or the suraties will pay any ju(}g—
s or damages recovered against the plaintiff,
8ts and expenses incurred in the prosecution
[In effect July 1st, 1874.]
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§-813 ACTIONS AGAINST ST'EAMERS, ETC.

°

CHAPTER VI

OF ACTIONS AGAINST STEAMERS, VE
ELS, AND BOATS.

§ 813. When vessels, etc., are liable. Thelr liabilities constitute 1ie
814. Actions may be brought directly against such vessels, etc.
815. Complaint must be verified.

816. Summons may be served on the master, mate, ete.

§ 817. Plaintif may have such vessel, etc., attached.

g 818. The clerk must issue the writ of attaechment. -
819. Such writ must be directed to the sheriff. Sheriff may rele

upon sufficient undertaklnﬁ.
820. Sheriff must execute such writ without delay.
821. The owner, master, etc., may appear and defend such vessel
822. Proceedings in actions under this chapter. .
823. After appearance, attachment may, on motion, be dischargec
824. When not d.lsclmrred such vessel, etc., may be sold at pul
auction. Appll catfon of proceeds.
§ 825, Mariners and others may assert their claim for wages, notw!
standing prior attachment. How enforced.
828. Proof of the claims of mariners and others.
827. 8herift’s notice of sale to contal t, t Age, ete

? 813. All steamers, vessels, and boats are liable:
. For services rendered on i)oard at the request of,
on contract with, their respective owners, masters, agen
or consignees;

2. For supplies furnished in this State for their use,
the request of their respective owners, masters, agents,

eonsiﬁnees;
3. For work done or materials furnished in this: St
for their construction, repair, or equipment;

4. For their wharfage and anchorage within this Sta

5. For non-performance, or malperformance, of any c«
tract for the transportation of persons or property betwe
places within the State, made by their respective owne:
masters, agents, or consignees;

6. For injuries committed by them to persons or prc
erty, in this State.

Demands for these several causes constitute liens u
all steamers, vessels, and boats, and bave priority in thi
order herein enumerated, and have preference over |
other demands; but such liens only continue in force f
the period of one year from the time the cause of acti
accrued. [In effect July 1st, 1874.1 »

Section constitutional—jurisdiction of State Courts, 1 Cal. 485; 20
308; 5Cal. 268; 9 Cal. 697; 13 Cal. 369; 34 Cal. 676; 42 Cal. 227, 469; 50(-!




TIONS AGAINST STEAMERS, Erc. §§ 814-17

cti dmiralty p dure inapplicable, 18 Cal.

Services rendered—seamen’s wages, sec. 114; 1
Civil Code, sec. 2079.
Suoplies farnished t of ter, 50 Cal.

Transp tion, c¢ for—of | 13
: of property, 6 Cal. 462; 42 Cal. 227.

Injuries to property—colision, 2 Cal. 370.
ches, 8 Cal. 418: defined, sec. 1180.
r all other demands, as to labor claims, see secs.

ear, when begins, 29 Cal. 419.

ns for any of the causes specified in the

on must be brought against the owners hy

n, but if not Known, that fact shall be

mplaint, and the defendants shall be desig-

wn owners. Other persons having a lien

| may be made defendants in the action,
amount of such lien being stated in the

 effect July 1st, 1874.]

rs—fictitious designation of, sec. 474,

Cal. 526: generally, sec. 367 et seg.

omplaint must designate the steamer, ves-
1ame, and must be verified by the oath of
some one on his behalf.

eneral, sec. 426n.

leadings—sec. 446.

ummons and copy of the complaint must
e owners if they can be found; otherwise,
ved on the master, mate, or person having
leamer, vessel, or boat. [In effect March

:\ona—on person, confers jurisdiction, 2 Cal. 308:
: seq.

laintiff, at the time of issuing the sum-
y time afterward, may have the steamer,
with its tackle, afpparel, and furniture, at-
ity for the satisfaction of any judgment
overed in the action. [In effect July 1st,

; nec to acquire lien on vessel, 7 Cal. 405, and
rally, sec. 537 ¢ seq.

or boat—used in navigating the waters of this State,
Cal. 162.
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8§ 819-22 ACTIONS AGAINBT STEAMERS, ETC. !

.§ 818. The clerk of the court must issue a writ of
tachment, on the application of the ?laintiff, upon rece
ing a written undertaking on behalf of the plaintiff, e:
cuted by two or more sufticient sureties, to the effect t]
if the judgment be rendered in favor of the owner of f
steamer, vessel, or boat, as the case may be, he will
all costs and damages that may be awarded against hi
or all damages that may be sustained by him from !
attachment, not exceeding the sum specified in the und
taking, which shall in no case be less than five hundi
dollars. [In effect July 1st, 1874.]

Attachment bond—generally, compare sec. 839,

mgnderhldngl—-generauy. sec. 941n: qualifications of sureties, !

§ 819. The writ must be directed to the sheriff of
county within which the steamer, vessel, or boat lies, a
direct him to attach such steamer, vessel, or boat, w
its tackle, apparel, and furniture, and keep the same
his custody until discharged in due course of law. |
effect July 1st, 1874.]

§ 820. The sheriff to whom the writ is directed and
livered must execute it without delay, and must atts
and keep in his custody the steamer, vessel, or boat nam
therein, with its tackle, apparel, and furniture, until d
charged in due course of law; but the sheriff is not auth
izedr%y any such writ to interfere with the discharge
any merchandise on board of such steamer, vessel,
boat, or with the removal of any trunks or other prope:
of passengers, or of the captain, mate, seamen, stewal
cook, or other persons employed on board. [In effect Jt
1st, 1874.]

§ 821. The owner, or the master, agent, or consignee
the steamer, vessel, or boat, may, on behalf of the own
appear and answer, or plead to the action; and may e
cept to the sufficiency of the sureties on the undeftaki
filed on behalf of the plaintiff, and ma re}uire suret
to justify, as upon bail on arrest. [In effect July 1st, 187

Appearance—sec. 1014.

Answer--sec, 437 and notes.

Justification of sureties—sec. 495.

§ 822, After the attachment is levied, the owner, or t
master, agent, or consignee of the steamer, vessel, or bo:
may, on behalf of the owner, have the attachment d
charged, upon giving to the sheriff an undertaking of
least two sufficient sureties in an amount sutficient



ACTIONS AGAINST STEAMERS, ETC. 8§ 823-§

emand-in suit, besides costs, or depositing
with the sheriff. Upon receiving such under-
ount, the sheriff must restore to the owner, or
gent, or consignee of the owner, the steamer,
t attached. [In effect July 1st, 1874.]

—1 Cal. 165, and compare sec. 540: undertakings, see

er the appearance in the action of the owner,
1t may, on motion, also be discharged, in the
, and on like terms and conditions, as at-
other cas#s, subject to the provisions of sec.
t July 1st, 1874._]|

attachment—secs. 554-558.

the attachment be not discharged, and a
ecovered in the action in favor of the plaint-
cution be issued thereon, the sheriff must
auction, after publication of notice of such
lays, the steamer, vessel, or boat, with its
1, and furniture, or such interest therein as
ary, and must apply the proceeds of the sale

) action is brought for demands other than
nariners, boatmen, and others employed in
the steamer, vessel, or boat sold, tothe pay-
mount of 'such wages, as specified in the ex-

yment of the judgment and costs, includ-

pay any balance remaining to the owner, or
', agent, or consignee, who may have ap-
alf of the owner, or if there be no appear-
o court, subject to the claim of any party
ally entitled thereto. [In effect July 1st,

tion—generally. sec. 634 ef seq.
cort—secs. 572-574, 2104.

 mariner, boatman, or other person em-
service of the steamer, vessel, or boat at-
ay wish to assert his claim for wages against
ittachments being issued for other demands
ges, may file an affidavit of his claim, set-
amount and the particular service rendered,
of the court; and thereafter no attachment

ed upon filing an undertaking, unless the
h claim, or the amount determined as pro-
oxXt section, be covered thereby, in addition
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§8§ 826-7 ACTIONS AGAINST STEAMERS, ETC.

to the other requirements; and any execution jiss
against such steamer, vessel, or boat, upon judgment
covered thereafter, must direct the application of the
ceeds of any sale:

1. To the payment of the amount of such claims £i
or the amount determined as provided in the next
tion, which amount the clerk must insert in the writ;

2. To the payment of the judgment and costs and 8
iff’s fees; and must direct the payment of any balanc
the owner, master, or consignee who may have appes
in the action; but if no appearance by them be m
therein, it must direct a deposit of the balance in co
[In effect July 1st, 1874,]

Preferred claims—for wages, etc., secs. 1204-1206. «
Deposit in court—secs. 572 et seg., 2104,

§ 826. If the claim of the mariner, boatman, or of
erson, flled with the clerk of the court, as provided in
ast section, be not contested within five days after no
of the ﬁlinﬁ thereof by the owner, master, agent, or «
signee of the steamer, vessel, or boat against which
claim is filed, or by any creditor, it shall be deemed
mitted; but if contested, the clerk must indorse upon
affidavit thereof a statement that it is contested, and
grounds of the contest, and must immediately therea:
order the matter to a single referee for his determinat;
or he may hear the proofs and determine the matter h
self. The judgment of the clerk or referee may be
viewed by a court in which the action is pending, C
judge thereof, immediately after the same is given, :
the judgment of the court or judge shall be final. On
review, the court or judge may use the minutes of
proofs taken by the clerk or referee, or may take
proofs anew. [In effect March 10th, 1880.]

§ 827. The notice of sale published by the sheriff m
contain a statement of the measurement and tonnage
the steamer, vessel, or boat, and a general description
her condition.
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ceedings in Justices’ Courts.

ace of trial of actions in Justices’ Courts.

anner of commencing actions in Justices”
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eadings in Justices’ Courts.
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dgment by default in Justices’ Courts.
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dgments (other than by default) in Justices’
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ckets of justices. .

neral provisions relating to Justices’ Courts,

00.—B6. [so1)




§ 832 PLACE OF TRIAL OF ACTI

CHAPTER I.

PLACE OF TRIAL OF ACTIONS
COURTS.
82 foiony s oy i oy
834, Limitation on tho right 1o S hange.

835. To what court (3

rred,
838. Proceedings after order ch: lac
837. Effect of ag; order changln%%! t
838, Transfer of cases to the District Courl

§ 832, Actions in Justices’ Courts m
and, subject to the right to change the
‘this chagter provided, must be tried:

1. If there be no Justices’ Court fo
-city in which the defendant resides—in
ship of the county in which he resides;

2. When two or more persons are join
severally, bound in any debt or cont:
jointly liable in the same action, and :
townships or different cities of the sa
different counties—in the township or
of the persons liable may reside;

3. In cases of injury to the person o1
township or city where the injury w
where the defendant resides;

4, If for the recovery of ﬁersona,l prog
thereof, or damages for taking or deta
the township or city in which the prope:
or in which the property was taken, or
fendant resides;

5. When the defendant is a non-reside
in any township or city wherein he may

6. \¥lhen the defendant is a non-reside:
any township or city in the State;

7. When a person has contracted to
tion at a particular place, and resides i1
township, or city—in the township or ¢
obligation is to be performed, or in whic
the township or city in which the oblig
shall be deemed to be the township or
to be performed, unless there is a speci:
contrary;



PLACE OF TRIAL OF ACTIONS. §§ 833-6

e garties voluntarily appear and plead with-
—in any township or cxt{ in the State;

her cases—in the township or city in which
, resides. [In effect July 1st, 1874.]

f Justices’ Courts—secs. 112-115, 925.

@ jurisdictional fact, 15 Cal. 296; 18 Cal. 123; 34 Cal. 321.

 court may, at any time before the trial, on
yo the place of trial in the following cases:
appears to the satisfaction of the justice be-
he action is pending, by affidavit of either
ach justice is a material witness for either

ther party makes and files an afidavit that
at he cannot have a fair and impartial trial
ustice, by reason of the interest, prejudice,
justice;

jury has been demanded, and either party
les an affidavit that he cannot have a fair
| trial, on account of the bias or prejudice of
f the township or city against him;

om any cause, the justice is disqualified from

e justice is sick or unable to act.
nue—generally, sec. 397 ef seg.: effect of order for, 50

2. Partiality alleged fer imp ve, 5 Cal. 507;

 place of trial cannot be changed, on motion
party, more than once, upon any or all the
fied in the first, second, and third subdivis-
eceding section.

st section.

en the court orders the place of trial to be
action must be transferred for trial to a court
ay agree upon; and if they do not 80 agree,
er Justices’ Court in the same county.

er an order has been made, transferring the
1 to another court, the following proceedings

ice ordering the transfer must immediately
he justice of the court to which it is trans-
yment by the party applying of all the costs
rued, all the papers in the action, together
3d transcript from his docket of the proceed-
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8§ 837-8 PLACE OF TRIAL OF ACTIONS.

2. Upon the receipt by him of such papers, the just
of the court to which the case is transferred must iasu
notice, stating when and where the trial will take pla
which notice must be served upon the parties at least ¢
day before the time fixed for trial.

§ 837. From the time the order changing the place
trial is made, the court to which the action is there
transferred has the same jurisdiction over it as thoug]
had been commenced in such court.

Jurisdiction vests—50 Cal. 41.
Further change of venue—22 Cal. 34.

§ 838. The parties to anaction in a Justices’ Courtc
not give evidence upon any question which involves |
title or possession of real property, or the legality of a
tax, impost, assessment, toll, or municipal fine, nor ¢
any issue presenting such question be tried by such cov
and if it appear, from the answer of the defendant, v
tied by his oath, that the determination of the action v
necessarily involve the question of title or possessior
real property, or the legality of any tax, impost, asse
ment, toll, or municipal fine, the justice must suspend
further proceedinﬁs in the action and certify the ple:
ings, and, if any of the pleadings are oral, a transcript
the same, from his docket to the clerk of the Super
Court of the county; and frow the time of filing su
pleadings or transcript with the clerk, the Superior Co
shall have over the action the same jurisdiction as if
had been commenced therein; provided, that in cases
forcible entry and detainer, of which Justices’ Cou
have jurisdiction, any evidence, otherwise compete
may be given, and any question properly involved the
in may be determined. [In effect March 26th, 1880.]

Certiying to Superior Court—from Justices’ Courts In cities i
counties, see sec. 92: mandamus for refusal, 50 Cal. 509.

Title or possession of realty involved—see sec. 112, subd. 2 ¢
notes; also 31 Cal. 140: trespass, when within jurisdiction, 53 Cal. 28
GlLegauty of tax, etc., involved—see sec. 112, subd. 4 and note; 24 (

I':g.rolble entry and detainer—jurisdiction of, sec. 113, subd. 1 ¢
no g



COMMENCING ACTIONS, §8 83943

CHAPTER I1I.

R OF COMMENCING ACTIONS IN
JUSTICES' COURTS.

lons, how commenced.

1mons may issue within a year.
endant may waive summons,
ies may appear in person or by attorney.

en guardian v, how appointed.

imons, how issued. directed, and what to contain.
e for appearance of defendant. .

S suMMmons.

e.
:mons, limitation upon time of service.

ymons, by whomn and how served and returned.
r for appearance.

n action in a Justice’s Court is commenced by
plaint. [In effect March 11th, 1876.]
ment of action—generally, secs. 3850, 403: pendency

-generally, sec. 426 and notes.
cities and countles, title, etc., sec. 89.

he court must indorse on the complaint the
vhich it was filed, and at any time within one
fter the plaintiff may have summons issued.

' summons—generally, sec. 408.

" fees—In cities and counties, sec. 91.

t any time after the complaint is filed, the
nay, in writing, or by appearing and pleading,
ssuing of summons.

mpare sec. 406.

arties in Justices’ Courts may appear and act
r by attorney; and any person, except the con-
hom the summons or jury process was served,
attorney. .

yurt practitioners—sec. 96, and note.

generally, sec. 275, e¢ seq.

Vhen an infant, insane, or incompetent person
10 must appear either by his general guardian,
one, or by a guardian ad litem appointed by

‘When a guardian ad litem is appointed by
 he must be appointed as follows:

-
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§8§ 844-5 COMMENCING ACTIONS, :

1. If the infant, insane, or incompetent person be plai
iff, the appointment must be made before the summc
is issued, upon the application of the infant, if he be
the age of fourteen years; if under that age, or if insa
cf)r‘ in((i:ompetent, upon the application of a relative

riend.

2. If the infant, insane, or incompetent person be ¢
fendant, the appointment must be made at the time t
summons is returned, or before the answer, upon the ¢
plication of the infant, if he be of the age of fourteen yea
and apply at or before the summons is returned. If
be under the age of fourteen, or be insane or incompete
or neglect 8o to apply, then upon the a)?plication of a1
ative or friend, or any other party to the action, or by t
justice, on his own motion. [In effect March 26th, 18¢

Guardians—compare secs. 372, 373, and notes.

§ 844. The summons must be directed to the defe
ant, and signed by the justice, and must contain:

1. The title of the court, name of the county and ci
or townshig in which the action is commenced, and f
names of the parties thereto; )

2. A sufficient statement of the cause of action, in g
eral terms, to apprise the defendant of the nature of t
claim against him;

3. A direction that the defendant appear and ansv
before the justice, at his office, as specified in sec. 845
this Code;

4. In an action arising on a contract for the recovery
money or damages only, a notice that unless the defes
ant so appear ahd answer, the plaintiif will take juc
ment for the sum claimed by him (stating it);

5. In other actions, a notice that unless defendant
appear and answer, the plaintiff will apply to the cor
for the relief demanded. If the plaintiff has appear
by attorney, the name of the attorney must be indors
upon the summons. [In effect March 26th, 1880.]

[o] of pare sec. 407, and note.

Intendments—as to inferior courts, sec. 53n; 33 Cal. 322.

§ 845. The time specified in the summons for the ¢
pearance of the defendant must be as follows:

1. If an order of arrest be indorsed upon the summo:
forthwith;

2. In all other cases, the summons must contain a dir
tion that the defendant must appear and answer t
complaint within five days, if the summons be served
the city and county, township, or city, in which the acti




COMMENCING ACTIONS, 8§ 846-9

ithin ten days, if served out of the township
1the county in which the action is brought,
vg&r’n]:y days, if served elsewhere. [In effect

earance—generally, sec. 407; subd. 3, note: in Justices’
; 23 Cal. 85; 34 Cal. 646.

the summons is returned without being
any or all of the defendants, the justice,
nand of the plaintiff, may issue an alias
the same form as the original, except that
e time for the appearance of the defendant
t to exceed ninety days from its date.
ns-—-generally, compare, sec. 408.

: fjustice ma{, within a year from the date
f the complaint, issue as many alias sum-
be demanded by the plaintiff.

n8—see sec. 403.

summons cannot beserved out of the county
before whom the action is brought, except
on is brought upon a_joint contract or obli-
 or more persons, who reside in different
the summons has been served upon the de-
ent of the county, in which case the sum-
served upon the other defendant out of the
except, also, when an action is brought
y who has contracted to perform an obliga-
rticular place, and resides in a different
hich case summons may be served in the
> he resides; and except, also, where an
1ight for injury to person or property, and
 resides in a different county, in which case
be served in the county where the defend-
Approved April 3rd, 1876.]
stices’ Oourts—extent of, secs. 94, 106: constitution-
ns, 14 Cal. 158.

summons may be served by a sheriff or con-
of the counties of this State: provided, that
10n8, issued by a justice of the peace, is to
; of the county in which it was issued, the
1 have attached to it a certificate under seal
clerk of such county, to the effect that the
r the same was an acting justice of the peace
f the summons; or the summons may be
7 male resident, over the age of twenty-one
arty to the suit, within the county where the

-~

§ v 42
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8 850 COMMENCING ACTIONS,

action is brought, and must be served and returnec
provided in Title V, Part II, of this Code, (secs. 406—4T¢€
it may be served by gublication, and secs. 413 and 412
far as they relate to the publication of summons, are m
applicable to Justices’ Courts; the word * justice” be
substituted for the word ‘‘judge,” whenever the la
word occurs. [In effect May 27th, 1874.]

Service of summons—generally: Sheriff and deputies~for Just

Courts in tities and counties, sec. 87: Constable—see Political C
secs. 4314, 4315; 4 Cal. 188.

§ 850. When all .the parties served with process s]
have appeared, or some of them have appeared, and
remaining defendants have made default, the justice m
fix a day for the trial of said cause, and notify the pla
iff and the defendants who have appeared, thereof.
parties are entitled to one hour in which to appear a:
the time fixed in the said notice, but are not bound to
main longer than that time, unless both parties h:
appeared, and the justice, being present, is engaged in
trial of another cause. [Approved April 3rd, 1876.]

Time of trial—sec. 873 ef seg.



PLEADINGS. §8 851-3

CHAPTER III.
INGS IN JUSTICES' COURTS.

m of pleadinga"
in Justices’ Courts.
nplaint defined.
en demurrer to complaint may be put in.

Wer.
he defendant omits to set up counter-claim.
en plaintiff may demur to answer.
ceedings on demurrer.

endment of pleadings.

wer or demurrer to amended pleadings.

dings in Justices’ Courts—

required to be in any particular form, but
a8 to enable a person of common under-

10w what is intended ;.

ept the complaint, be oral or in writing;

be verified, unless otherwise provided in this

ing, must be filed with the justice;
n entry of their substance must be made in

3. Verifled answer—sec. 112, subd. 2, sec. 838.

uction of pleadings—in Justices’ Courts, 4 Cal. 120; 6
3; 16 Cal. 372; 20 Cal. 282,

leadings are—
laint by the plaintiff;
irrer to the complaint;
er'by the defendant;
irrer to the answer.
1gs—generally, sec. 422.

complaint in Justices’ Courts is a concise
writing, of the facts constituting the plaint-
action; or a copy of the account, note, bill,
nment upon which the action is based.
nerally, sec 426, and notes.

defendant may, at any time before answer-

the complaint. .
1erally, sec. 430, and notes.

answer may contain a denial of any or all
al facts stated in the complaint, which the

a .
ey

-



§8§ 856-9 PLEADINGS.

defendant believes to be untrue, and also a statement
a glain and direct manner, of any other facts constitu
a defense or counter-claim, upon which an action mi
be brought: by the defendant against the plaintiff i
Justices’ Court.

Answer—in Justices’ Courts, 17 Cal. 80; 20 Cal. 48; 23 Cal. 16; 30
545: objection to aurlsd.!c ion by, 6 Cal. 447: as waiver, 8 Cal. $39:
erally, sec. 437 and notes.

Counter-claim—above $300, beyond jurisdiction, 23 Cal. 61.

§ 856. If the defendant omit to set up a counter-cl
in the cases mentioned in the last section, neither he
his assignee can afterward maintain an action against
plaintiff therefor.

Counter-claim waived—generally, sec. 439, and note.

§ 857. When the answer contains new matter in av.
ance, or constituting a defense or a counter-claim,
plaintiff may, at any time before the trial, demur to
same for insufficiency, stating therein the grounds of s
demurrer.

Demurrer to answer—generally, sec. 443.

§ 858. The proceedings on demurrer are as follows
1. If the demurrer to the complaint is sustained,
plaintiff may, within such time, not exceeding two ds

as the court allows, amend his complaint;
2. If the demurrer to a complaint is overruled, the
fendant may answer forthwith;
3. If the demurrer to an answer is sustained, the
fendant may amend his answer within such time, not
ceeding two days, as the court may allow;
4. If the demurrer to an answer is overruled, the act
must proceed as if no demurrer had been interposed.
Proceedings on demurrer—compare secs. 472, 636.

§ 859. Either party may, at any time before the con¢
sion of the trial, amend any pleading, but if the ame
ment is made after the issue, and it appears to the
isfaction of the court, by oath, that an adjournmen
necessary to the adverse party in consequence of s
amendment, an adjournment must be granted. The co
may also, in its discretion, when an adjournment will
ths amendment be rendered necessary, require, as a ¢
dition to the allowance of such amendment, made af
issue joined, the payment of costs to the adverse par
to be fixed by the court, not exceeding twenty dolls
The court may also, on such terms as may be just, a
on payment of costs, relieve a party from a judgment



PLEADINGS. § 860

against him by his mistake, inadvertence,
usable neglect, but the application for such
made within ten days after the entry of the
upon an affidavit showing good cause there-

beral, of Justices’ Court pleadings, 10 Cal. 342; 11
y, sec. 4713 and notes: adjournment for, sec. 874,

n a pleading is amended, the adverse party
'demur to it within such time, not exceed-
s the tourt may allow.

-compare sec. 432.

. A:’
wid




§§ 861-2 PROVISIONAL ‘REMEDIES,

CHAPTER 1IV.

PROVISIONAL REMEDIES IN JUSTI
COURTS. ‘

ART. I. ARREST AND BaIL. N
II. ATTACHMENT.
TI. CLAIM AND DELIVERY OF PERSONAL PROPERT
ARTICLE I
ARREST AND BAIL.

§ 861, Order of arrest and arrest of defendant.

862. Affidavit and undertaking for order of arrest.
863, A dg{gagant arrested must be taken before the justice in

g 864, The omceyr'must ve notice to the plaintiff of arrest.
865. The officer must detaln the defendant.

§ 861. An order to arrest the defendant may be
dorsed on a summons issued by the justice, and the
fendant may be arrested thereon by the sheriff or con:
ble, at the time of serving the summons, and brou
before the justice, and there detained until duly ¢
cha.r§ed, in the following cases:

1. In an action for the recovery of money or damag
on a cause of action arising upon contract, express or:
lied, when the defendant is about to depart from

tate, with intent to defraud his creditors;

2. In an action for a fine or penalty, or for money
property embezzled or fraudulently misapplied, or ¢
verted tohisown use by one who received it in a fiduci
capacity;

3. When the defendant has been guilty of a fraud
contracting the debt or incurring the obligation for wh
the action is brought; ‘

4. When the de emiant has removed, concealed, or ¢
posed of his property, or is about to do so, with intent
defraud his creditors.

But no female can be arrested in any action.

Arrest and bail—generally, sec. 478 et seq.

Process of Justices’ Courts—extent of, see sec. 848n.

§ 862. Before an order for an arrest can be made, |
party applying must [érove to the satisfaction of the j
tice, by the affidavit of himself or some other person, 1



PROVISIONAL REMEDIES. §8 863-6

 which the application is founded. The plaint-
Iso execute and deliver to the justice a written
ng in the sum of three hundred dollars, with
sureties, to the effect that the plaintiff will pa
hat may be adjudged to the defendant, and all
vhich he may sustain by reason of the arrest,
e be wrongful, or without sufficient cause, not
tS}Ixz ]sum specified in the undertaking. [Ineffect
aad undertaking for arrest—compare secs. 481, 482.

The defendant, immediately upon being ar-
nst be taken to the office of the justice who
order, and if he is absent or unable to try the
if it appears to him by the afidavit of defend-
1e i8 a material witness in the action, the officer
ediately take the defendant before another jus-
e township or city, if there is another, and if
efore the justice of an adjoining township, who
jurisdiction of the action, and proceed thereon,
immons had been issued and the order of ar-
by him.

[he officer making the arrest must immediately
p thereof to the plaintiff, or his attorney or
indorse on the summons, and subscribe a cer-
iting the time of serving the same, the time of
and of his giving notice to the plaintiff.

[he officer making the arrest must keep the
in custody until he is discharged by order of

ARTICLE II.
ATTACHMENT.

I attachment shall issue upon afidavit,

aking on attachment must be required.

f attachment, substance of. Officer may take an under-
ng instead of levying. .

\ provisions apply to all attachments in Justices’ Courts.

A\ writ to attach the property of the defendant
ued I()ly the justice at the time of, or after issu-
ns and before answer, on receiving an affidavit
half of the plaintiff, showing the same factsas
d to be shown by the affidavit specified in sec-
indred and thirty-eight of this Code.
t—generally, sec. 537 et seg.

ng summons—23 Cal. 89.

IV. PROC.—27.
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88 867-70 -PROVISIONAL REMEDIES,

§ 867. Before issuing the writ, the justice must req
a written undertaking on the part of the plaintiff,
two or more sufficient sureties, in a sum not less than fi
nor more than three hundred dollars, to the effect th:
the defendant recover judgment, the plaintiff will pay
costs that may be awarded to the defendant, gnd alld
ages which he may sustain by reason of the attachmn
not exceeding the sum specified in the undertaking.

Undertaking on attachment—generally, sec. 539 and notes.

§ 868. The writ may be directed to the sheriff or ¢
constable of the county, or the sheriff of any other coun
and must require him to attach and safely keep all
¥)roperty of the defendant within his county, not exen

roin execution, or 80 much thereof as may be sufficient
satisfy the plaintiff’s demand, the amount of which m:
be stated in conformity with the comﬁlaint, unless t
defendant give him security, by the undertaking of t
suflicient sureties, in an amount sufficient to satisfy su
demand, besides costs; in which case, to take such und
taking.:

Contents of writ—compare sec. 540.

§ 869. The sections of this Code from section fi
hundred and forty-one to section five hundred and fift
nine, both inclusive, are applicable to attachments issue
in Justices’ Courts, the word ‘‘constable’’ being subst
tuted for the word *‘ sheriff,”” whenever the writ is directe
to & constable, and the word ‘¢ justice’’ being substitute
for the word “‘judge.” -

ARTICLE IIL
- OLAIM AXD DELIVERY OF PERSONAL PROPERTY.
§ 870. HEow claim and delivery enforced.

§ 870. In an action to recover possession of persons
property, the plaintiff may, at the time of issuing sun
mons, or at any time thereafter before answer, claim th
delivery of such property to him; and the sections of thi
Code, from section five hundred and ten to section fiv
hundred and twenty-one, both inclusive, are applicabl
to such claim when made in Justices’ Courts, the power
therein given and duties imposed on sheriffs being ex
tended to constables, and the word ¢ justice *’ substitute
for ¢ judge.”

Claim and delivery—generally, sec. 509 ef seg.



JUDGMENT BY DEFAULT. 88 8712

CHAPTER V. @

INT BY DEFAULT IN JUSTICES'
COURTS.

71. Judgment when defendant falls to appear.
72. Judgment against defendant on del?\pnrrer.

f the defendant fail to appear, and to answer
rithin the time specified in the summons, then,
ofhi(:irvice of summons, the following proceed-
)e :

action is based upon a contract, and is for the
' money, or damages only, the court must ren-
nt in favor of plaintiff for the sum specified in
ns;

vther actions the court must hear the evidence
the plaintiff, and must render judgment in his
ach sum (not exceeding the amount stated in
us) as appears by such evidence to be just. [In
| 16th, 1850.]

|gment--generally, sec. 585.

n the following cases the same proceedings
d, and judgment must be rendered in like man-
he defendant had failed to appear and answer

complaint has been amended, and the defend-
answer it as amended, within the time allowed
t;

demurrer to the complaint is overruled, and the
fails to answer at once;

demurrer to the answer is sustained, and the
fails to amend the answer within the time al- e
he court. B A
pec. 858 and notes. e Y




88 873-6 TRIAL AND POSTPONEMENTS.

CHAPTER VI.

TIME OF TRIAL AND POSTPONEMENTS .
JUSTICES' COURTS.

g 873. Time when trial must be commenced.

§ 874, When court may, of its own motion, postpone trial.

§ 875. Postponement by consent.

§ 876. Postponement upon application of a ﬁﬂy

§ 877. No continuance for more than ten days to be granted, unl
upon filing of undertaking.

873. Unless Jyostpoued as provided in this chapter,
unless transferred to another court, the trial of the acti
must commence at the expiration of one hour from t
time specified in the notice mentioned in section 850, a
the trial must be continued without adjournment for mc
than twenty-four hours at any one time, until all ¢
issues therein are disposed of. [Approved April 3rd, 187

§1874. The court may, of its own motion, postpone t
trial;

1. For not exceeding one day, if, at the time fixed 1
law or by an order of the court for the frial, the court
engaged in the trial of another action; .

2. For not exceeding two days, if, by an amendment
the pleadings, or the allowance of time to make su
amendment or to plead, a postponement is rendered ne
essary;

3. For not exceeding three days, if the trial is upon i
sues of fact, and a jury has been demanded.

SUBDIVISION 2. Amendment of pleadings, eto.—see secs. 838, 8.

§ 875. The court may, by consent of the parties, give
in writing or in open court, postpone the trial to a tim
agreed upon by the parties.

§ 876. The trial may be postponed upon the applic:
tion of either party, for a period not exceeding. fot
months:

1. The party making the aﬂplication must prove, by h:
own oath or otherwise, that he cannot, for want of mats
rial testimony, which he expects to procure, safely pr
ceed to trial, and must show in what respect the testimon
expected is material, and that he has used due diligenc
to procure it, and has been unable to do so; .



TRIAL AND POSTPONEMENTS. § 877

 application is on the part of ‘the plaintiff, and
lant is under arrest, a postponement for more
 hours discharges the defendant from custody;
ion may proceed notwithstanding, and the de-
subject to arrest on execution, in the same
if he had not been discharged:
application is on the part of a defendant under
ore it can be granted he must execute an under-
th two or more sufficient sureties, to be ap-
and in a sum to be fixed by, the justice, to the
he will render himself amenable to the process
rt during the pendency of the action, and to
1y be issued to enforce the judgment therein;
sureties will pay to the plaintiff the amount of
ent which he may recover in the action, not ex-
> amount specified in the undertaking. On fil-
lertaking specitied in this subdivision, the jus-
rder the defendant to be discharged from cus-

arty making the application must, if required
erse party, consent that the testimony of any
such adverse party, who is in attendance, may
zen by deposition before the justice, and that
ny 8o taken may be read on the trial, with the
5, and suggect to the same objections, as if the
s produced.

ourt may require the party making the appli-
ate, upon affidavit, the evidence which he ex-
tain; and if the adverse party thereupon admit
vidence would be given, and that it be consid-
;ually given on the trial, or offered and over-
proper, the trial must not be postponed.
ent—generally, sec. 595, and notes: costs of, sec. 1029.

1g, sureties, etc—secs. Y41n, 1057.

ONS 2 and 3. Arrest and bail—sec. 478 et seg.

[0 adjournment must, unless by consent, be
* & period longer than ten days, upon the appli-
ither party, except upon condition that such
n undertaking, in an amount fixed by the jus-
;wo sureties, to be approved by the justice, to
that they will pay to the opposite party the
any judgment which may be recovered against
pplying, not exceeding the sum specified in the
g.

g8—800 sec. 876n.
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§§ 878-83 TRIALS,

CHAPTER VII.
TRIALS IN JUSTICES' COURTS.
§ 878. Issue defined, and the differentkinds. '
§ 879, Issue of law, how raised.
880. Issue of fact, how raised,
881. Issue of law, how tried.
. Issue of fact, how tried.
883. Jury, how waived.
N Elté\frrmy falling to appear, trial may proceed at reques:

othe; .
Challenges to jurors.
Manner of pleading a written instrument.

882,

884,

885,

% If a copy of an instrument be filed, the signatures will
unless denied under oath.

§ 878. Issues arise upon the ]i}eadings when a fact
conclusion of law is maintained by the one party, and
controverted by the other. They are of two kinds:

1. Of law; and,

2. Of fact.

Same as sec. 588,

§ 879. An issue of law arises upon a demurrer to t
complaint or answer, or to some part thereof.
Same as sec. 589.

§ 880. An issue of fact arises—

1. Upon a material allegation in the complaint cont:
verted by the answer; and,

2. Upon new matter in the answer, except an issue
law is joined thereon.

Same as sec. 580,

§ 881. An issue of law must be tried by the court.
Compare—sec. 591,

§ 882. An issue of fact must be tried by a jug, unle
a ]m";y is waived, in which case it must be tried by t!
court. .

Compare—sec. 592.

§ 883. A jury may be waived—

1. By consent of parties, entered in the docket;

2. By a failure of either party to demand a %ury befo!
the commencement of the trial of an issue of fact;



TRIALS IN JUSTICES’ COURTS, 88 £84-7

ailure of either party to appear at the time
trial of an issue of fact.
ry—compare sec. 631, and notes.

either party fails to appear at the time fixed
 trial may proceed at the request of the ad-

C. 594. .

e challenges are either peremptory or for
1 party is entitled to three peremptory chal-
1er party may challenge for cause on any
forth in section six hundred and two. Chal-
use must be tried by the justice.

compare secs. 601, 602.

hen the cause of action or counter-claim arises
»unt or instrument for the payment of money
Irt, at any time before the trial, may, by an
his hand, require the original to be exhibited
tion of, and a copy to be furnished to, the ad-
at such time as may be fixed in the order; or,
r is not obeyed, the account or instrument
ven in evidence.

pection-—sec. 1000.

the plaintiff annex to his complaint, or file
tice at the time of issuing the summons, the
copy of the promissory note, bill of exchange,
itten obligation for the ga ment of money,
he action is brou%ht, the defendant is deemed
genuineness of the signatures of the makers,
assignors thereof, unless he specifically de-
e in his answer, and verify the answer by his

c8. 447, 833,
‘bonds—by printed fac simile, 48 Cal. 565.

35

L
L

&v-.,

E
Fera

-y

am
-

"o
:sm. -
-

pa—



§8 889-90 JUDGMENTS.

CHAPTER VIII.

JUDGMENTS (OTHER THAN BY DEFAUI
IN JUSTICES' COURTS.

889. Judgnmient by confession.
890, Judqmento dismissal entered in certain cases without pr

dice.
§ 891. Judgment upon verdict.

8%2. Judgment after trial by the court.

893. Judgment when the defendant is subject to arrest.

834. If the sum found due exceedsthe jurisdiction of the just
the excess may be remitted.

895. Offer to compromise hefore trial.

896. Costs may be included in the jud t.

897. Abstract of judgwment.

898, Abstract may be filed and docketed in county clerk’s ofice.

839. Effect of docketing.

800. J udggent not a lien unless abstract is recorded in the record
office.

§ 889. Judgments upon confession may be entered
in any Justices’ Court specified in the confession.

QOonfession of judgment—8 Cal. 76; sec. H35: and generally, 8
1132-1135: jurisdiction, sec. 112, subd. 6.

8§ 890. Judgment that the action be dismissed, withe
prejudice to a new action, may be entered with costs,
the following cases: -

1. When the plaintiff voluntarily dismisses the act:
before it is finally submitted;

2. When he fails to appear at the time specified in f
summons, or at the time to which the action has be
postponed, or within one hour thereafter;

3. When, after a demurrer to the complaint has be
sustained, the plaintiff fails to amend it within the ti
allowed by the court;

4. When it is objected at the trial, and appears by f
evidence, that the action is brought in the wrong coun
or township, or city; but if the objection is taken a
overruled, it is cause only of reversal on a&peal, and d
not otherwise invalidate the judgment; if not taken
the trial, it is waived.

Dismissal, etc.—compare sec. 581, and notes: effect of, 29 Cal. 312

SUBDIVISION 4. Action brou; where—sec. 832. Appears by
evidence~18 Cal. 128. Waiver of objection—15 Cal. 206; and comX
sec. 434 and note.



JUDGMENTS. §§ 891-7

en a trial by j has been had, judgment
:ired by the justice, at once, in conformity
ct.

ment—Lynch v. Kelly, 41 Cal. 432: generally, sec. 864,
ment—-generally, note to sec. 664.

en the trial is by the court, judgment must
the close of the trial. » Jucem

 judgment in Justices’ Courts must be en-
itially in the form required by section six
sixty-8even of this Code. When the judg-
red in a case where the defendant is subject
imprisonment thereon, the fact that the de-
subject, must be stated in the judgment.
y 1st, 1874.]
inst the p , extent of p sec. 848n.

en the amount found due to either party ex-
 for which the justice is authorized to enter
h party may remit the excess, and judg-
rendered for the residue.

undred dollars, sec. 112.

he defendant, at any time before the trial,
g, to allow judgment to be taken against
cified sum, the plaintiff may immediately
t therefor, with the costs then accrued; but
ccept such offer before the trial, and fail to
action a sum in excess of the offer, he can-
osts, but costs must be adjudged against
e recover, be deducted from his recovery.
failure to accept it cannot be given in evi-
ct the recovery, otherwise than as to costs.
arch 2nd, 1878.

omise—compare, sec. 997,

justice must tax and include in the judg-
3 allowed by law to the prevailing party.
. per in 8an Francl see Stats. 1866, p. 66.

P g

justice, on the demand of a party in whose
1t is rendered, must give him an abstract of
in substantially the following form (tilling

ing to the facts):

ALIFORNIA, — county, (or city and county).
v. ——, defendant. In Justices’ Court, be-

ce of the peace, — township (or city, or

ty), ——, 18— [inserting date of abstract].
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§§ 898-900 JUDGMENTS.

Judﬁment entered for plaintiff, (or defendant) for $-
on the — day of —. I certify that the foregoing
correct abstract of a judgment rendered in said actior
my court—or (as the case may be) in the court of —
justice of the peace, as appears by his docket now in
possession, as his successor in offige. —— ——, Justic
the Peace. [In effect March 26th, 1880.]

Abstract—52 Cal. 399: transcript, formerly, 27 Cal. 371: in cities
counties, sec. 92.

§ 898. The abstract may be filed in the office of
county clerk of the county in which the judgment -
rendered, and the judgment docketed in the judgm
docket of the Superior Court thereof. The time of
receipt of the abstract by the clerk must be noted
him thereon, and entered in the docket. [In effect Ma
26tb, 1880.]

Docketing—generally, sec. 671.

Recalling—49 Cal. 269.

8§ 899. From the time of docketing in the cou
clerk’s office, execution may be issued thereon bg 1
county clerk to the sheriff of any county in the Sta
other than the county in which the jndgment was r
dered, in the same manner and with like effect as if issu
on a judgment of the Superior Court, [In effect Mal
26th, 1880.]
Execution—generally, sec. 681 e¢ seg.

§ 900. A judgment rendered in a Justice’s Co
creates no lien upon any lands of the defendant, unl
such an abstract is filed in the office of the recorder of 1
county in which the lands are situated. When so fil
and from the time of filing, the judgment becomes a 1.
upon all the real property of the judgment debtor, 1
exempt from execution, in such county, owned by him
the time, or which he may afterward, and before the li
expires, acquire. The lien continues for two years, t
less the judgment be previously satistied. [In effe
April 16th, 1880.]

No lien—unless abstract filed and recorded, 52 Cal. 399,
Recording—sec. 674; 19 Cal. 145. '
Lien, extent and duration of—compare, sec. 674.

e T



EXECUTIONS, §§ 9014

CHAPTER IX.

NS FROM JUSTICES' COURTS.

tion may issue at any time within five years.
Hon, contents of.

al of execution.

{ officer receiving execution.

dings supplemeni to execution.

ution for the enforcement of a judgment

Court may be issued by the justice who

dgment, or his successor in office, on the
the party entitled thereto, at any time

rs from the entry of judgment.

rs—8 Cal. 512; 26 Cal. 156: generally, sec. 883: action

» 16 Cal. 372.

lings—on vold judgment, 49 Cal. 266.

684n: generally, sec. 681 e seg.

3xecution must be directed to the sheriff or
of the county, and must be subscribed by
| bear date the day of its delivery to the
8t intellifbly refer to the judgment, by
mes of the parties, and the name of the
vhom, and of the county and the township
and the time when, it was rendered; the
yment, if it be for money; and, if less than
1e, the true amount due thereon. It must
e cases, similar directions to the sheriff or
re r%%uired by the provisions of title nine,
is Code, in an execution to the sheriff.

81 et seg.

188—60€ 860. 848n; 17 Cal. 204.

xecution may, at the request of the judg-
be renewed before the expiration of the
ts return, by the word *‘ renewed ”” written
he date thereof, and subscribed by the jus-
iewal has the effect of an original issue,
>eated as often as necessary. If an execu-
d unsatisfied, another may be afterward

heriff or constable to whom the execution
t execute the same in the same manner as
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£ 905 EXEOUTIONS.

the sheriff is teguired by the provisions of title nine, .
two, of this Code, to proceed upon executions directe
him; and the constable, when the execution is directe
him, is vested for that purpose with all the powers of
sheriff.

Execute the writ—compare, sec. 691 et.seg.: and generally, see
GRS et seg. -

8§ 905. The sections of this Code, from seven hunc
and fourteen to seven hundred and twenty-one, both
clusive, are applicable to Justices’ Courts, the word ‘¢
stable’’ being substituted, to that end,. for the w
*“gheriff,”” and the word * justice’’ for the word ‘¢ jud;

Proceedings supplementary to execution—47 Cal. 131; secas. 714



CHAPTER X.
PTS IN JUSTICES’ COURTS.

::amsts a Ig:téco: g&my p{nnlsh for.

e.
pishments for contempts.
e conviction must be el:nt:md in the docket.

stice may punish as for contempt, persons
llowing acts, and no other:

7, contemptuous, or insolent behavior to-
ice while oldil:ﬂ the court, tending to in-
3 course of a trial or other judicial proceed-

of the peace, boisterous conduct, or violent
the presence of the justice, or in the imme-
f the court held by him, tending to inter-
ourse of a trial or other judicial proceed-

nce or resistance to the execution of a
* process, made or issued by him;

nce to a subpceena duly served, or refusing
to answer as a witness;

Any n or property in the custody of an
16 of an order or process of the court held

nerally, sec. 1200 ef seq. .
licial officers, powers of-—sec. 128 and notes, secs,

n & contempt is committed in the imme-
d presence of the justice, it may be pun-
ily; to that end an order must be made
acts, as they occurred, and adjudging that
ceeded against is thereby guilty of con-
t he be punished as therein prescribed.

1211.

n the contempt i8 not committed in the
w and gresenoe of the justice, a warrant of
issued by such justice, on which the person
be arrested and brought before the Ll::tice
vhen an opportunity to be heard in his de-
 PROC.~88.
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§8 909-10 CONTEMPTS,

fense, or excuse, must be given. The justice may, the
upon, discharge him, or may convict him of the offense
Compare—sec, 1211; sec. 1212 e? seq.

§ 909. A justice may punish for contempts by fine
imprisonment, or both; such fine not to exceed in ¢
case one hundred dollars, and such imprisonment one d

One day's imprisonment—but see sec. 1219; 47 Cal. 131.

§ 910. The conviction, specifying particularly the
fense and the judgment thereon, must be entered by
justice in his docket. .



CHAPTER XI.
OCKETS OF JUSTICES.

Ml:':o cou:mry evide of the facts.
rel ence e fac
D the':locket must be kept.

ust bo delivered by Justice to his successor, or to

s when office becomes t, and before a
pointed.

ry lnstice must keep a book, denominated
) which he must enter:

f every action or proceeding;

t of the action or proceeding; and if a sum
laimed, the amount thereof;

»f the summons, and the time of its return;
ler to arrest the defendant be made, or
tachment be issued, a statement of the

when the parties, or either of them, appear,
pearance, if default be made; a minute of
nd motions; if in writing, referring to them;
ing, a concise statement of the material
eadings;

journment, stating on whose application

ne;
nd for a trial by jury, when the same is
whom made, the order for the jm'ty, and
nted for the return of the jury and for.the

s of the jurors who appear and are sworn,
3 of all witnesses sworn, and at whose re-

ct of the jury, and when received; if the
and are discharged, the fact of such dis-
_discharge;

nent of the court, specifying the costs in-
e time when rendered;

ng ‘of the execution, when issued and to
ewals thereof, if any, and when made, and
any money paid to the justice, when and

ipt of a notice of appeal, if any be given,



8§ 912-16 DOCKETS.

and of the appeal bond, if any be filed. [In effect J
1st, 1874.]

Docket in cities and counties—sec. 93.

Residence of defendant—see sec. 832n.

Entries in docket—subd. 3. Return of summons, 19 Cal. 93; 15
296, subd. 9: judgment, 41 Cal. 232.

§ 912. The several particulars of the lastsection 8
fied must be entered under the title of the action to w
they relate, and (unless otherwise in this title provid
at the time when they occur. Such entries in a justic
docket, or a transcript thereof, certified by the justice,
his successor in office, are prima facie evidence of
facts so stated. [In effect March 26th, 1880.]

Prima facie evidence—sec. 1833: justices’ docket as, 32 Cal. 49:
1nissibility of parol evidence, 34 Cal. 321.

§ 913. A justice mustkeepan alphabetical index to
docket, in which must be enfered the names of the part
to each judgment, with a reference to the page of ent
The names of the plaintiffs must be entered in the ind
in the alphabetical order of the first letter of the fam
name.

- §h914. Every ﬂgusi:iv.',e of the peace, upon the expirat:
of his term of ofice, must deposit with his successor
official dockets and all papers filed in his office, as well
own as those of his %edecessors, or any other which ix
be in his custody to be kept as public records.

§ 915. If the office of a justice become vacant by
death or removal from the township or city, or otherwi
before his successor is elected and qualitied, the doc]
and papers in possession of such justice must be deposit
in the office of some other justice in the township, to
by him delivered to the successor of such justice.
there is no other justice in the township, then the docl
and papers of such justice must be deposited in the off
of the county clerk of the county, to be by him deliver
to the successor in office of the justice.

§ 916. Any justice with whom the docket of his pre
cessor or of another justice is deposited, has and may ¢
ercise over all actions and proceedings entered in su
docket, the same jurisdiction as if originally commenc
before him. In case of the creation of a new county,
the change of the boundary between two counties, a
justice into whose hands the docket of a justice forme:
acting as such within the same territory may come,



DOUKETS. §8 917-18

28 of this section, considered the successor
e justice. .

justice elected to fill a vacancy is the suc-
ustico whose office became vacant before
of a full term. When a full term expires,
nother person elected to take office in the
) or city, from that time is the successor.

n two or more justices are equally entitled,
; section, to. be deemed the successors in
stice, a judge of the Superior Court must,
e subscribed by him and filed in the office
clerk,.designate which justice is the suc-
tice going out of office, or whose office has
. [In effect March 26th, 1880.]
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88 919-22 GENERAL PROVISIONS.

.

OHAPTER XYL,

GENBRAL PROVISIONS RELATING T¢
: JUSTICES' COURTS.

§ 819, Jnm«::;nmy issue subpcanas and final process to any part of
§ 920, anksbmus'c be filled in all papers issued by a justice, exc

subpcenas.
§ 921, Justices to recelveall moneys collected and pay same to part
§922. In cﬁggﬁ ’gllstabmty of justice, another justice may attend
923, Justices may require security for costs.
924. Who entitled to costs.
©25. What provisions of Code applicable to Justices’ Courts.

§ 919. Justices of the peace may issue subpenas
any action or proceeding in the courts held by them, a
final process on any judgment recovered therein, to a
part of the county.

Final process—to any part of the county, secs. 94, 106.

§ 920. The summons, execution, and every other ]
{;er made or issued by a justice, exce{\t a subpona, mi

e issued without a blank left to be filled by another, o
erwise it is void.

8§ 921. Justices of the e must receive from t
sheriff or constables of their county, all moneys collect
on any process or order issued from their courts respe
. ively, and must pay the same, and all moneys paid
them in their official capacity, over to the parties entitl
or authorized to receive them, without delay. [In effi
March 26th, 1880.]

§ 922. In case of the sickness or other disability,
necessary absence of a justice, on a return-of a su
mons, or at the time appointed for a trial, another just
of the same township or city may, at his request, atte
in his behalf, and thereupon is vested with the power, |
the time being, of the justice before whom the summo
was returnable. In that case, the proper entry of t

roceedings before the attending justice, subscribed
him, must be made in the docket of the justice Lefc
whom the summons was returnable. If the case is g
journed, the justice before whom the summons was retu
able may resume jurisdiction.

-



GENERAL PROVISIONS, 88 923-6

ces may, in all cases, require a deposit of
ndertaking, as security for costs ot court,
) Summons.

fees—sec. 91.

prevailing party in Justices’ Courts is en-
f the action, and also of any proceedings
in aid of an execution, issued upon any
rered therein. [In effect July 1st, 1874.]

8.

ceg’s Courts being courts of peculiar and
stion, only those provisions of this Code
1eir nature, applicable to the organization,
urse of proceedings in Justices’ Courts, or
n made applicable by special provisions in
pplicable to Justices’ Courts and the pro-
.

rited jurisdiction—secs. 112-114 and notes.
cable—47 Cal. 131.

] civil cases arising in Justices’ Courts,
ertaking is required as prescribed in this
atiff or defendant may deposit with said
' money in United States gold coin equal
required by the said undertaking, which
ney shall be taken as security in place of
g. [Approved February 25th, 1878.]




i§ 929-33 CIVIL ACTIONS IN POLICE COUETS.

,

TITLE XII.

ROCEEDINGS IN CIVIL ACTIONS IN X
LICE COURTS.

%. How commenced.
. Summons must issue on filing complaint.
B, Befhdiyt may lesl sty A5 Rk,
933, l’rooeeydjumobe ducted as in Justices’ Courts.
§ 929. Civil actions in Police Courts are commenced
iling a complaint, setting forth the violation of the o
1ance complained of, with such particulars of time, pls
nd manner of violation as to enable the defendant
inderstand distinctly the character of the violation c«
Nained of, and to answer the complaint. The ordina:
nay be referred to by its title. e complaint must
rerified by the oath of the party complaining, or of
ittorney or agent.

§ 930. Immédiately after filing the complaint, a st
nons must be issued, directed to the defendant, and
urnable either immediately or at any time designa;
herein, not exceeding four days from the date of
ssuing.

§ 931. On the return of the summons the defend:
nay answer the complaint. The answer may be oral
n writing, and immediately thereafter the case must
ried, 1&- ess, for good cause shown, an adjournment
rrante

932. In all actions for violation of an ordinan
where the fine, forfeiture, or penalty in;?osed by the
linance is less than fifty dollars, the trial must be by t
sourt. In actions where the fine, forfeiture, or penalty i
»osed by the ordinance is over fifty dollars, the defends
s entitled to a trial by jury.

§ 933. All proceedings in civil actions in Police Cou
nust, except as in this title otherwise provided, be c¢
1ucted in the same manner as civil actions in Justic
Jourts.

Police court proceedings—no jurisdiction where legality of licer
meoﬁoned. 51 Cal. 499: civil proceedings in Jmstices’ Courts, secs. 8
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8§ 936-8 APPEALS IN GENERAL.

CHAPTER I

" APPEALS IN GENERAL.

936. Judgment and orders may be reviewed.
931. Ortggrsumade out of court, without notice, may be reviewes

0.

938, Party aggrieved may ap Names of parties,

939. Within what time & may be taken.

940. Appeal, how taken.

941, Apgellmt must file undertaking within five da;

942, Undertaking on appeal from a money judgmen

943. Appeal from a judgment for delivery of documents.

944. Appeal from judgment directing execution of a conveyance,

945. Undertaking on appeal concerning real property.

946. Stay of proceedings. The security on appeal may be llmite
e case of an execution, ete.

947. Undertaking may Le in one instrument or several.

948, Justification of sureties on undertaking on appeal.

949. Undertakings in cases not specified.

950. What papers to be used on an appeal from the judgment.

951. 'What papers used on appeals from orders, except orders gr

ing or refusing new trials.

§ 952. What ers to be used on an appeal from an order grantin,
refusing a new trial.

953. Copies and undertakings, how certified.

954. When a;typea.l may be dismissed. When not.

855, Effect ot dismissal. .

956. What may bereviewed on appeal from judgment.

957. Remedlal powers of an appellate court.

958. On judEment on apgeal. remittitur must be certified to
clerk of the court below.

§ 959. Progslo&s of this chapter not applicable to appeals to Cou

ourts. .

§ 936. A judgment or order in a civil action, exc:
when expressly made final by this Code, may bereview
as prescribed in this title, and not otherwise.

Judgments and orders—appeal from, sec. 939 and notes.

Not otherwise—8 Cal, 297; 24 Cal. 834; McLaughlin v. Doughe:
Aprii 7th, 1880, 5 Pac. C. L. J. 330.

§ 937. An order made out of court, without notice
the adverse ’}mrty, may be vacated or modified withe
notice, by tHe judge who made it; or may be vacated
modified on notice, in the manner in which other motic
are made.

Vacating or modifying order—made without notice, 9 Cal. 19;
Cal. 440; 46 Cal. 31: orders generally, sec. 1003 et seg.

§ 938. Any party aggrieved may appeal in the cas
prescribed in this title. The party appealing is known
the appellant, and the adverse party as the respondent



k. APPEALS IN GENEBAL. § 939

oL e Cal 8 ol 208: 16 Cal. e 18 Ca 100 17 Cals
H Y H H o
u;nm‘ﬂ;uéﬂ.m; 26'Cal. 1315 3b Cal 679; £ OaL 142, °
Adverse party—38 Cal. 637; 53 Cal. 742.

Death of party—as affecting appeal, 5 Cal. 248; sec. 53a; sec. 385 and

§ 939. An a may betaken:

1. From a final judgment in an action or special pro-
ceeding commenced in the court in which the same is ren-
dered, within one year after the entry of judgment; but
an exception to the decision or verdict, on the ground that
itis not squorted by the evidence, cannot be reviewed on
sn appeal from the 2udgment‘ unless the appeal is taken
within sixty days after the rendition of the judgment;

2. From a ju ent rendered on an appeal from an in-
jlealor court, within ninety days after the entry of such

gment;

3. From an order gran or refusing a new trial; from
an order granting or dissolving an injunction; from an
order refusing to grant or dissolve an injunction; from an
order dissolving or refusing to dissolve an attachment;
from an orderrfranting or refusing to grant a change of
the place of trial; from any special order made after final
}ndgment, and from an interlocutory judgment in actions

or partition of real property, and from an order confirm-
, changing, modi)f:ying or setting aside the report in
whole or in part, of the referees in actions for partition of
real property, in the cases mentioned in the provisions in
section seven hundred and sixty three of this Code, with-
in sixty days after the order or interlocutory judgment is
made and entered in the minutes of the court or filed with
the clerk. [In effect April 12th, 1880.]
"A‘_guh—to Supreme Court, secs. 963-968; to Supertor Court, secs.

Exceptions—need of, secs. 648, 856, and notes.
Bill of review—12 Cal. 99; 84 Cal. 76; 41 Cal, 320.
S8UBDIVISION 1. Final judgment—Broad, too, 38 Cal. 188; 41 Cal.
133: consent, by, 42 Cal. 518: constltutesswhst.m Definition: death of
verdict, 50 Cal. 40: default, by, 1 Cal. 94,416; ¢ Cal.83; 9 Cal.
16; 16 Cal. 65; 22 Cal. 463, 635; $4 Cal. 167: and as to appellate supervis.
fon over, see 10 Cal. 444; 24 Cal. 210;.34 Cal. 167; 39 Cal. 502:_definition,
88c. 577; 1 Cal. 24, 134; 9 Cal. 616; 16 Cal. 145; 18 Cal. 625; 21 Cal. 151, 165;
28 Cal, %; 33 Cal. 474; 39 Cal. 5%, 582; 46 Cal. 204; and see Presto:
Hearst, March 16th, 1890, 5 Pac. C. L. J. 128: demurrer on, 3 Cal. 06; 14
Cal. 287 and as to walver, soe sec. 412n: dismissal of, 18 Cal. 625; 21 Cal.
151; 50 Cal. 444: intervenor, afalnst, 38 Cal. 610: irregular, correction or
modification of,5 Cal. 247; 41 Cal. 278: new trial, order refusing, and
ut double spseal, 3 o?}im; 10 Cal. 420; 13 Cal. :gg; 2 cal 1ot
+ after o . :
Bouuits s Gt 30319 Gab £y Al Boa 0 i, 30 Cal. 11+ trast
ecree as t0, not final, 52 Cal. 414. .

]
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E APPEALS IN GENERAL. 88§ 940-1
Stxty ddys—22 Cal. 630; 30 Cal. 11, 289; 31 Cal. 207; 35 Cal. 216; 38 CalL
$58; 43 Cal. 482, 625, 636; 51 Cal. 417; 53 Cal. 630,

§ 940. An appeal is taken by filing with the clerk of
the court in which the judgment or order ap; ed from
entered, & notice stating the appeal from the same, or
some specific part thereof, and serving a similar notice on
the adverse party or his attorney. The order of service
18 immaterial, but the appeal is ineffectual for any pur-
pose unless within five days after service of the notice of
sppeal, an undertaking be filed, or a deposit of money be
made with the clerk, as hereinafter provided, or the un-
dertakixlng be waived by the gdverse party in writing. [In
effect July 1st, 1880.]
Appeal, steps of—before Code, 8 Cal. 133, 340; 9 Cal. 641; 10 Cal. 31.
Notice of appeal—Reguisites, 24 Cal. 364; 29 Cal. 224; 32 Cal. 160; 3§
Tal. 289; 40 Cal.154. T0 whom given, 38 Cal. 637. Filif&md unla“’
order immaterial, but both same day, since Code, 46 Cal. 650; 48 Cal. 567:
viously otherwise, 10 Cal. 185; 42 €al. 402; before Code, prior service
P : 59; 262; 30 Cal. 521; 32 Cal. 475;
3 Cal. 317; 34 Cal. 518; 42 Cal. 278." Service, on attorney, 7 Cal. 24; 33
Cal. 184; 39 Cal. 150: m(ilgenerally, 8ee sec. 1010 et seg.: formerly none
' in probate gg&u. 384 Cal. 685; but see sec. 1714. Given too late, effect
. onappeal, . 650; 80 Cal. %, Btipulation as to filing, 29 Cal. 460.
| Undertaking on appeal—Reguirements of, sec. 841, and notes. Un-
| m. when, 8ecs. 465, 1058. "Within five days, 15 Cal. 383, 3%; 42 Cal.
T not before notice of a) &ea;Elven, 0 480; 16 Cal. 423; 19
Cak. 77: 24 Cal. 609; 42 Cal. 275; 46 Cal. 650: within time limited for
appeal, 51 Cal. 417. 'JIneffectual appeal, not to be dismissed, 52 Cal. 325.
Zception to sureties, time for, sec. 648 and notes.

§ 941. The undertaking on appeal must be in writing,
and must be executed on the part of the appellant, by at
least two sureties, to the effect that the appellant will pay
all damages and costs which may be awarded against
him on the s;:feal, or on a dismissal thereof, not exceed-
ing three hundred dollars; or that sum must be deposited
with the clerk with whom the judgment or order was
entered, to abide the event of the appeal.

Undertaking on appeal—PFiling, time for, sec. 840 and note; and ses

8ec. 1054; 15 Cal. 31: of, 8 Cal. 130. Suficiency of, sec. 954; 5 Cal.
113 7 Cal, 244; 9 Cal. 33; 10 Cal. 185; 13 Cal.502, 606; 15 Cal. 31; 18Cal. 402;
21'Cal. 512; 23 Cal. 136, 628; 42 Cal. 2. ldabilil%cm.ﬂ Cal. 278; 10 Cal.517;
13Cal, §53} 16 Cal. 69; 23 Cal. 159, 268; 29 Cal. 138; 33 Cal. 161; 38 Cal. 506;
48 Cal, 453; Crane v. Weymouth, March 31st, 1880, 5 Pac. C. L. J. 315.
8ureties, paying judgment, sec. 1059; 53 Cal. 616: justification Qf, sec.
Wand note, Suit by assignee, 6 Cal. 8/.

Deposit with clerk—sec. 948, also secs. 573, 2104.

Undertakings generally—Liability, attachment, 13 Cal. 553; 44 Cal
18: criminal case, 8. F. v. Randall, March 23rd, 1880, 5 Pac. C. L.
3.1%4: executor, 20 Cal. 98: injunction, 3 Cal. 218; 4 Cal. 83; 9 Cal.

: 10 Cal. 353, 390; 13 Cal. 535, 538; 25 Cal 170; 28 Cal. 11: law not re-
quired by, 20 Cal. 528: parties’ suing, 2 Cal. 562; 7Cal, 651; 9 Cal. 235.

ureties, justification of, 18 Cal. 121: liability of, Civil Code, sec. 2536;

17Cal. 508; 26 Cal. 535: qualification, sec. 1058: subrogation, sec. 709.

Copm CIv. PROC.—39.



88§ 9423 APPEALS IN GENERAL,

§ 942, If the appeal be from a judgment or o
directing the payment of money, it does not stay the
cution of the judgment or order unless a written ur
taking be executed on the part of the appellant, by tv
more sureties, to the effect that they are bound in do
the amount named in the judgment or order; that if
judgment or order appealed from, or any part thereo
affirmed, or the appeal be dismissed, the appellant
pay the amount directed to be paid by the judgmer
order, or the part of such amount as to which the j
ment or order is affirmed, if affirmed only in part, anc
damaFes and costs which may be awarded against
appellant upon the appeal, and that if the appellant
not make such payment within thirty days atter the fi
of the remittitur from the Supreme Court in the c
from which the appeal is taken, judgment may be ente
on motion of the respondent in his favor against the s
ties, for such amount, together with the interest that 1
be due thereon, and the damages and costs which ma;
awarded against the ap, llant»u{’)on the appeal. If
judgment or order appealed from be for a greater amc
than two thousand dollars, and the sureties do not s
in their affidavits of justification accompanying the un
taking, that they are each worth the sum specified in
undertaking, the stipulation may be that the judgmen
be entered against the sureties shall be for such amot
only as in their affidavits they may state that they
severally worth, and %'udgment may be entered against
sureties by the court from which the appeal is taken, }
suant to the stipulations herein designated. When
judgment or order appealed from is made payable i
specitied kind of money or currency, the judgment
tered against the sureties upon the undertaking must
made payable in the same kind of money or currer
[In effect July 1st, 1880.]

Undertaking to stay execution—10 Cal. 335; 13 Cal. 502; 15 Cal.
25 Cal. 837; 40 Cal. 218; 49 Cal. 72, 351; Hill v. Finnigan, April 6th,
5 Pac. C. L. J. 301
Cz.:'lmliagmem affirmed—or appeal dismissed, 6 Cal. 175; 16 Cal. 2

. 138.

Speeified kind of money—sec. 667 and notes.

§ 943. If the judgment or order appealed from, di
the assignment or delivery of documents or perso
Broperty, the execution of the iiudgment or order can

e stayed by appeal, unless the things required to
assigned or delivered be placed in the custody of s
officer or receiver as the court may appoint, or unless
undertaking be entered into on the part of the appella



APPEALS IN GENERAL. §§ 944-6

two sureties, and in such amount as the
ge thereof, may direct, to the effect that
7ill obey the order of the appellate court,
1. [In effect March 9th, 1880.]

64.

ec. M1,

e g‘ndgment or order appealed from direct
of a conveyance or other instrument, the
16 judgment or order cannot be stayed by
1the instrument is executed and deposited
- with whom the judgment or ordcr is en-
the judgment of the appellate court.

e judgment or order appealed from direct
very of possession of real property, the ex-
same cannot be stayed, unless a written
e executed on the part of the appellant,
ore sureties, to the effect that during the
uch property by the appellant, he will not
ffer to be committed, any waste thereon,
5 judgment be affirmed, or the appeal dis-
| pay the value of the use and occupation
7 from the time of the appeal until the de-
ssion thereof, pursuant to the judgment or
eding the sum to be fixed by the judge of
which the judgment was rendered or order
ch must be specified in the undertaking.
'ment is for the salo of mortgaged premiscs,
nt of a deficiency arising upon the sale, the
ust also provide for the payment of suclh

delivery.of possession of—21 Cal. 233; England ».
29 Cal. 11; 38 Cal. 600: undertaking, sec. 941.
5 748,

snever an appeal is perfected, as provided in
sections of this chapter, it stays all further
the court below upon the judgment or or-
rom, or upou the matters embraced therein,
rom levy property which has been levied
ecution issued upon such judgment; . but
¥ may proceed upon any other matter em-
action and not affected by the order ap-
And the court below may, in its discre-
with or limit the security required by this
the appellant is an executor, administra-
r other person acl:ms% in another’s right.
es not continue in force an attachment

By
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§8§ 947-9 APPEALS IN GENERAL.

unless an undertaking be executed and filed on the ;
of the appellant, by at least two sureties, in double
amount of the debt claimed by him, that the appel!
will pay all costs and damages which the respondent ¥
sustain by reason of the attachment, in case the orde
the court below be sustained; and unless, within five d
after the entry of the order appealed from, such apj
be perfected. [In effect July 1st, 1874.]

Stay of proceedings—sec. 949n; 7 Cal. 132; 47 Cal. 584; 52 Cal. 7¢

Levy, rolease of—not before Code, 43 Cal. 72,

Security of executor, etc.—see sec. 98.

§ 947. The undertakings prescribed by sections 1
hundred and forty-one, nine hundred and forty-two, 1
hundred and forty-three, and nine hundred and forty-t
may be in one instrument or several, at the option of
appellant.

Undertakings—sec. 941, notes.

§ 948. The adverse party may except to the suficie
of the sureties to any of the undertakings mentione:
sections nine hundred and forty-one, nine hundred
forty-two, nine hundred and forty-three, and nine hu
red and f’orty-ﬁve, at any time within thirty days a
the filing of such umdertaking; and unless they or ot
sureties, within twenty days after the appellant has b
served with notice of such exception, justify-befor
judge of the court below, or county clerk, upon five d:
notice to the respondent of the time and place of jus
cation, execution of the judgment, order, or decree
pealed from is no longer stayed; and in all cases wl
an undertaking is required on appeal by the provision
this title, a deposit in the court below of the amoun
the judgment appealed from, and three hundred dol!l
in addition, shall be equivalent to filing the undertaki
and in all cases the undertaking or deposit may be wai
b{ the written consent of the respondent. [In ef
March 9th, 1880.] .

Justification of sureties—see sec. 495; 1 Cal. 199; 32 Cal. 373; nc
of, 10 Cal. 430; 15 Cal. 861: effect of failure, 10 Cal. 183, 480; 17 Cal.
52Cal. 447; Hill v. Fin , March 13th, 1880, 8 Pac. C. L. J. 122;
April 6th, 1880, 5 Pac. C. L. J. 301 : before county judge, prior to a
1580, 18 Cal. 668; 21 Cal. 512; walver, 32 Cal. 49.

§ 949. In cases not provided for in sections nine hund
and forty-two, nine hundred and forty-three, nine hund
and forty-four, and nine hundred and forty-five, the j
fecting of an appeal by giving the undertaking or mak
the deposit mentioned in section nine hundred and fo



APPEALS IN GENERAL. §§ 950-2

2edings in the court below upon the judg-
ppealed from, except where it directs the
le property; in which case the court below
yroperty to be sold and the proceeds there-
ed, to abide the judgment of the appellate
cept also, where it adjudges the defendant
ing, or intruding into, or unlawfully hold-
3, ¢ivil or military, within this State. And
ere the order grants, or refuses to grant, a
 of trial of an action. [In effect February

ings—7 Cal. 132; 19 Cal 118; 24 Cal. 569; 25 Cal. 337;

1 appeal from a final judgment, the appel-
ish the court with a copy of the notice of
udgment roll, and of any bill of exceptions
 the case, upon which the appellant relies.
- used on motion for a new trial, or settled
bf such motion, when the motion is made
tes of the court, as lprovi(]ed in section six
ixty-one, or any bill of exceptions settled,
sections 8ix hundred and forty-nine or six
fty, or used on motion for a new trial, may
eal from a final judgment equally as upon
e order granting or refusing the new trial.
1st, 1874.]

eal from judgment—53 Cal, 281; Welch v. Allen,
tice of appeal,8 Cal. 340; 10 Cal.490; 29 Cal. 450; 35 Cal.
1, sec, 670 and notess 47 Cal. 6043 51 Cal. 251; exce)
al. 54; 32 Cal. 91; 47 Cal. 640, 643; 50 Cal. 508, 5243 51
1erally, sec. 120n; 8 Cal. 840; 10 Cal. 491; 24 Cal. 267; 26
); 28 Cal. 555; 2) Cal. 461, 486; 31 Cal. 107,657; 34 Cal.28,
"Cal. 120, 521, 580; 39 Ca} 93; 43 Cal. 177,453, 4525 47
; 49 Cal. 340: authentic:Xion of, sec. 953 and notes*
=952 and notes, supra.

ppeal from a judgment rendered on an ap-
n order, except an order granting or refus-
, the appellant must furnish the court with
rotice of appeal, of the judgment or order
), and of papers used on the hearing in the
fIn effect July 1st, 1874.]

eal from judgment—compare sec. 950n.

»elz_,l from orders—25 Cal. 534; 27 Cal. 635; 28 Cal. 649;

in appeal from an order granting or refus-
, the appellant must furnish the court with
notice of appeal, of the order appealed

.
]

( o ey
T -
moe RN
- «
e,
* 3 't
- e e
- JENR .
AL
R P
-
" e T
P t
PR N
- L
el
PR iy
A 'Y

T W une g

e AP WYY
N

e BT,

TR s e
'M“n..‘ﬂh‘h .
" iy




88 953-6 APPEALS IN GENERAL. -

from, and of the papers designated in section six hun
and sixty-one of this Code. |In effect July 1st, 1874.]
Papers on .appeal—generally, see sccs. 850, 951,

Order as to new trial—record on appeal from, 23 Cal. 540; 2:
584; 28 Cal. 58; 29 Cal. 612; 45 Cal. 174; 'Thompson v. Patterson,
23rd, 1880, 5 Pac. C. L. J. 383.

§ 953. The copies provided for in the last three
tions must be certified to be correct by the clerk ox
attorneys, and must be accompanied with a certifica
the clerk or attorneys that an undertaking on appea
due form, has been properly filed, or a stipulation of
parties waiving an undertaking. [In effect July 1st, 1

Oertificate—42 Cal. 629;_43Cal. 25, 54; 51 Cal. 420; Winder v. Henc

March 3rd, 1880, 5 Pac. C. L. J. 67 : undertaking filed, 8 Cal. 340;
58; 52 Cal. 644, ' )

Stipulation—48 Cal. 83: generally, 283n.
‘Transcript—sec. 950n.
Review on appeal—sec. 53n: when certiorarl proper mode,

§ 954. If the appellant fails to furnish the requi
gapers, the appeal may be dismissed; but no appeal

e dismissed for insufliciency of the undertaking ther
if a good and sufficient undertaking, approved by a
tice'of the Supreme Court, be filed in the Supreme C
before the hearing upon motion to dismiss the appeal.

Requisite papers not furnished—Dismissal for, sec. 129n; 2 Cal
150, 162; 5 Cal. 155; 25 Cal. 534; 33 Cal. 572; 47 Cal.414; 50 Cal. 94; Pe
v. Center, March._1st, 1880, 5 Pac. C. L. J. 40; Spinetti v. Brignard
April 7th, 1880, 5 Pac. C. L. J. 329: motion, 8 tal. 347; 38 3 47
606; 43 Cal. 151': restoration of appeal. 2 Cal. 162; 21 Cal. 512; 25 Cal
Substituted undertaking, 21 Cal. d12; 23 Cal. 526; 32 Cal. 375; 62 Cal

§ 955. The dismissal of an appeal is in effect an affi
ance of the judgment or order appealed from, unless
dismissal is expressly made without prejudice to anot
appeal.

Effect of dismissal—15 Cal. 324; 16 Cal. 207; 40 Cal. 101, 275; Spit
v. Brignardello, April 7th, 1880, 5 Pac. C. L. J. 329,

COontrol over judgment on appeal—sec. 53z.

§ 956. Upon anappeal from a judgment, the court r
review the verdict or decision, and any intermediate
der or decision excepted to, which involves the merits
necessarily affects the judgment, except a decision or
der from which an appeal might have been taken. [.
proved April 3rd, 1876—in effect June 1st, 1876.]

Review on appeal—sec. 53n; Ashicy v. Olmstead, April 21st, 18

Pac, C. L. J. 310; Thompson v. Patterson, April 23rd, 1350, 5 Pac. ¢
J.388; Freeman v. Campbell, May 20th, 1880, 5 Pac. C. L. J. 533.

Intermediate orders—Non-appeala’le, see under sec. 939n: embx




APPEALS IN GENERAL. §§ 957-8

Cal, 170, 205; 41 Cal. 136; 42 Cal. 294; 43 Cal. 180, 36,
, 24 Cal, 47,

er—not reviewed, 42 Cal. 387.

re no appeal, 53 Cal. 495.

n the judgment or order is reversed or mod-
llate court may make complete restitution
and rights lost by the erroneous judgment
ar as such restitution is consistent with
, purchaser of property at a sale ordered
nt, or had under process issued upon the
he appeal from which the proceedings were
d for relief in such cases the appellant may
1 against the respondent, enforcing the judg-
proceeds of the sale of the property, after
refrom the expenses of the sale. When it
appellate court that the appeal was made
ay add to the costs such damages as may be
t July 1st, 1874.]

rsed—sec. 966, also, sec. 53n.

53n; Kern Valley Bank v. Chester, June 3rd, 1880, 5

Cal. 335; 14 Cal. 667; 18 Cal. 275; 46 Cal. 275; 48 Cal. 639.
al—-generally, sec. 1034; 33 Cal. 161: and for costs be-
cs. 1022-1039: where modification of judgment. sec.
L. 51; 13 Cal. 491; 18 Cal. 689; 49 Cal. 293.

ay—damages, as penalty, 23 Cal. 649; 33 Cal. 161; 53
re ¢. Hodgkins, May 26th, 1880, 5 Pac. C. L. J. 516:
led, 2 Cal. 149, 150, 158; 9 Ca.f 94, 217; 10 Cal. 522, 523; 12
al, 341; 41 Cal. 359, 661; 43 Cal. 497; 44 Cal.'131; 45 Cal.
3 Cal. 131; Mix v. Boothe, Feb. 12th, 1850, 4 Pac. C. L.

n judgment is rendered upon the appeal, it
ed by the clerk of the Supreme Court to the
om the judgment roll is filed, or the order
1 is entered. In cases of appeal from the
clerk with whom the roll is filed must at-
icate to the judgment roll, and enter a min-
yment of the Supreme Court on the docket;
iginal entry. In cases of appeal from an
k must enter at length in the records of the
ficate-received, and minute against the en-
er appealed from, a reference to the certifi-
orief statement that such order has been
rsed, or modified by the Supreme Court on

lered on appeal—sec. 53n: rehearing, sec. 129n.

endment after, 19 Cal. 127: costs, 3 Cal, 212; 12 Cal.
pinion, sec. 129n: power of court below. 8 Cal. 214; 32
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§ 959 - APPEALS IN GENERAL.

Cal. 414; 33 Cal. 484; 41 Cal. 588; 45 Cal. 180, 617; recalling, 22 Cal.
Cal. 62; 38 Cal. 329; 43 Cal, 178; 46 Cal. 640; 52 Cal. 473.

§ 959, The provisions of this chapter do not app!
appeals to Superior Courts. [In effect March 9th, 188
Appeals to Superior Courts—secs. 974-980.



APPEALS TO SUPREME COURT. 8§ 963

CHAPTER II.
ALS TO SUPREME COURT.

ppeal may be taken.

:ln’ what cases appealed from Justices’ Courts.
 executors and administrators.

ecutors and administrators, where appointment va-

appeal may be taken to the Supreme Court,
or Court, in the following cases:

nal judgment entered in an action or spe-
ng commenced in a Superior Court, or
, Buperior Court from another Court;

order granting or refusing a new trial; or
ssolving an injunction; or refusing to grant
injunction; or dissolving or refusing to dis-
hment; or changing or refusing to change
ial; from any special order made after final
1 from such interlocutory judgment in ac-
ition as determines the rights and interests
've parties and directs partition to be made;
1dgment or order granting, refusing, or re-
testamentary, or of administration, or of
or admitting or refusing to admit a will to
ainst or in favor of the validity of a will
e probate thereof; or against or in favor o
groperty, or making an allowance for a
d; or against or in favor of directing the
, or conveyance of real property; or set-
unt of an executor, or administrator, or
efusing, allowing, or directing the distribu-
n of an estate, or any part thereof; or the
debt, claim, legacy, or distributive ghare;
or refusing to confirm a report of an ap-
apart the homestead.

. Appeal from final judgment—compare sec. 939,

. Appeals from orders—compare sec. 939, subd. 3,

. Appeals from probate decisions—generally, see
Cal. 652: special administration, grantlng no appeal,
nship, 43 Cal. 83: refusing probate, 36 Cal. 75: setting
E tate of Burns, Feb. 28th, 1880, 5 Pac. C. L. J. 49:
36 Cal. 105: ,order of distribution, 40 Cal. 463; 49 Cal.

u
[

Hﬂnd

© ey

o

-
»y

W e

-] Ty

Ty

PR



§8 964-6 APPEALS TO SUPREME COURT.

550; refusing payment of claim, 49 Cal. 152. Non-appealable orde
&Cal. 2673 . 283; 51 Cal. 563; 563 Cal. 631: Esi of Montgon
y 27th, 1880, 5 Pac. C. L. J. 478.

§ 964. The foregoing section does not apply in c:
appealed from Justices’, Police, or other inferior cou
except cases of forcible entry and detainer, and cases
volving the title or possession of real property, or
legality of any tax, impost, assessment, toll, or munic:
fine, or in which the demand, exclusive of interdst, or
value of the property in controversy, amounts to tl
hundred dollars.

Appeals to Superior Qourt<sec. 974 et seg.

Forcible entry and detainer—concurrent jurisdiction of Just
Courts, sec. 113, subd. 1.

§ 965. When an executor, administrator, or guard
who has given an official bond, appeals from a judgm
or order of the Superior Court made in the proceedi
had upon the estate of which he is executor, adminis
tor, or guardian, his official bond shall stand in the p!
of an undertaking on appeal; and the sureties ther

shall be liable as on such undertaking.

" Undertaking—on appeal, and generally, sec. 941, notes.
Probate appeals—sec. 963, subd. 3 and notes.

§ 966. When the judgment or order appointing an
ecutor, or administrator, or guardian, is reversed on
peal, for error, and not for want of jurisdiction of
Court, all lawful acts in administration upon the est
performed by such executor, or administrator, or gt
dian, if he have qualitied, are as valid as if such judgm
or order had been affirmed. - '

Appoi t of , etc.—appeal from, soc. 963, subd. 3.

Restitution on reversal, etc.—sec. 957.




APPEALS TO SUPERIOR COURTS. §8 974-5

’

CHAPTER IIL
LS TO SUPERIOR COURTS.

al from jmé{rment of Justice’s or Police Court.
al on questions of law statement.
al on questions of fact, or law and fact.

of te court.
rtaking on ap;

peal.
of proceedings on filing undertaking.
TS gf supeﬂlogr Oourl:lgg appeal.

party dissatisfied with a judgment ren-
1 action in a Police or Justice’s Court, may
om to the Superior Court of the county, at
in thirty days after the rendition of the
10 appeal is taken by filing a notice of ap-
ustice or judge, and serving a copy on the
The notice must state whether the appeal
the whole or a part of the judgment, and if
hat part, and whether the appeal is taken
f law or fact, or both.
pal—sufficiency, 5 Cal. 124; 23 Cal. 136: service on

e sec. 1015; 6 Cal. 245; 7 Cal. 245, and compare sec.
vice, 16 Cal. 368: appeai, when proper remedy, 50 Cal.

n a party appeals to the Superior Court on
\w alone, he must, within ten days from the
udgment, prepare a statement of the case
2me with the justice or judge. The state-
ntain the grounds upon which the party in-
n the appeal, and so much of the evidence
essary to explain the grounds, and no more.
1ys atter he receives notice that the state-
the adverse party, if dissatisfied with the
le amendments. The proposed statement
nts must be settled by the justice or judge;
idment befiled, the original statement stands
The statement thus adopted, or as settled

or judge, with a copy ot the docket of the
ge, and all motions filed with him by the
r the trial, and the notice of appeal, may be

earing of the appeal before the Superior

on \| e sec. 650 and notes.
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§§ 976-8  APPEALS TO SUFERIOR COURTS.

§ 976. When a party appeals to the Superior Cous
questions of fact, or on questions of both law and
no statement need be made, but the action must be f
anew in the Superior Court. [In effect March 26th, 1
m%’ré&i anew-5 Cal. 83, 75; 10 Cal. 19; 11 Cal.lm: conduct of

§ 977. Upon receiving the notice of appeal, an
payment of the fees of the justice or judge, and filin;
undertaking as required in the next section, and ¢
settlement or adoption of statement, if any, the ju
or judge must, within five days, transmit to the cles
the Superior Court, if the appeal be on questions of
alone, a certified copy of his docket, the statement a
mitted or assettied, the notice of appeal, and the under
ing filed; or, if the appeal be on questions of fact, or
law and fact, a certitied copy of his docket, the pleadi
all notices, motions, and other papers filed in the ca
the notice of appeal, and the undertaking filed; and
justice or judge may be compelled by the Superior Cc

y an order entered wpon motion, to transmit such
pers, and may be fined for neglect or refusal to tran
- the same. A certified copy of such order may be se:
on the justice or judge by the party or his attorney.
the Superior Court, either party may have the benef
all legal objections made in the Justice’s or Police Cc
[In effect March 26th, 1880.]

Payment of foes—5 Cal.89; 8 Cal. 287; 9 Cal. 571. Transmi
record—9 Cal. 17,

§ 978. An appeal from a Justice’s or Police Cow
not effectual for any purpose, unless an undertakin;
filed with two or more sureties in the sum of one hunc
dollars for the payment of the costs on the appeal; o
a stay of proceedings be claimed, in a sum equal to t
the amount of the judgment, including costs, when
judgment is for the payment of money; or twice the v:
of property, including costs, when the judgment is for
recovery of specitic personal property, and must be ¢
ditioned, when the action is for the recovery of moi
that the appellant will pay the amount of the judgm
appealed from, and all costs, if the appeal be withdr:
or dismissed, or the amount of anﬁ judgment and
costs that may be recovered against him in the actio
the Superior Court. When the action ‘is for the recov
of or to enforco or foreclose a.lien on specific persc
property, the undertaking must be conditioned that
appellant will pay the judgment and costs appealed fr
and obey the order of the court made therein, if the



APPEALS TO SUPERIOR COURTS. § 979

drawn or dismissed, or any judgment and
ay be recovered against him in said action
or Court, and will obey any order made by
rein. When the judgment appealed from
elivery of possession of real property, the
the same cannot be stayed unless a written
be executéd on the part of the appellant,
more sureties, to the effect that during the
such property by the appellant, he will not
uffer to be committed, any waste thereon,
he appeal be dismissed or withdrawn, or
, affirmed, or judgment be recovered against
ction in the Superior Court, he will pay the
use and occugamon of the fproperty from the
ppeal until the delivery of possession there-
y will pay any judgment and costs that may
against Lm in said action in the Superior
ceeding a sum to be fixed by the justice of
n which the appeal is taken, and which sum
cified in the undertaking. A deposit of the
be judgment, including all costs appealed
he value of the ?roperty, including all costs
r the recovery of specific personal property,
ice or judge, is equivalent to the filing of the
and in such cases, the {'ustice or judge must
money to the clerk of the Superior Court, to
id out on the order of the court. The adverse
ccept to the sufficiency of the sureties within
er the filing of the undertaking, and unless
sureties justify before the justice or judge
lays thereafter, upon notice to the adverse
- amounts stated in their affidavits, the ap-
reggrded as if no such undertaking had becn
ffect March 26th, 1830.]

on appeal—compare sec. 941 and notes; see 5 Cal 71,
Cal. 83; 9 Cal. 571.

spting to—47 Cal. 604: justification, sec. 948.

an execution be issued on the filing of the
staying proceedings, the justice or judge
er, direct the officer to stay all proceedings
. Such officer must, upon payment of his
ces rendered on the execution, thereupon re-
»ro&)erty levied upon, and deliver the same to
t debtor, together with all moneys collected
 otherwise. If his fees be not paid, the offi-
n so much of the property or proceeds thereof

. PROC.—80.
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§ 980 APPEALS TO SUPERIOR COURTS.

a8 may be necessary to pay the same. [In effect Ma
26th, 1880.] ra
Stay of prooeedings—sec. 946n.

§ 980. Upon an appeal heard upon a statement of
case, the Superior Court may review all orders affect
the judgment appealed from, and may set aside, or c
firm, or modify any or all of the proceedings subsequ
to and dependent upon such judgment, and may, if ne
sary or proper, order & new trial. When the actio
tried anew on appeal, the trial must be conducted in
respects as other trials in the Superior Court. The ]
visions of this Code as to changing the place of trial, :
all the provisions as to trials in the Superior Court,
a;}plicable to trials on appeal in the Superior Court.

a failure to prosecute an appeal, or unnecessary dela)
bringing it to a hearing, the Superior Court, after not
may order the appeal to be dismissed, with costs; anc
it appear to such court that the appeal was made sol
for delay, it may add to the costs such damages as n
be just, not exceeding twenty-five per cent. of the ju
ment appealed from. Judgments rendered in the
perior Court on appeal shall have the same force :
effect, and may be enforced in the same manner, as ju
ments in actions commenced in the Superior Court.
effect March 26th, 1880.]

New trial—8 Cal. 517; 9 Cal.211; 40 Cal. 855.
cgoax:gm of trial—generally, sec. 607s: amendment to pleading:

Transfer from Justices’ Oourt—17 Cal 68; 5 Cal. 500,
Dismissal of appeal-39 Cal. 669; 40 Cal. 642,
Appeal for delay—compare sec. 857n.

CHAPTER LXXI, *

An Act to repeal chapters four and five, of title thirteen
part two, z;;e the Code of Civil Procedure, and each
every section of said chapters four and five, relatin
appeals in civil actions. [&pproved April 15th, 1880.?

The People of the State of California, represented

Senate and Assembly, do enact as follows:

§ 1. Chapters four and five, of title thirteen, of 1
two, of the Code of Civil Procedure, and each and ev:
section of said chapters four and five, [§§ 969-980] are h¢
by repealed.

§ 2. This Act shall take effect immediately.



Miscellaneous. Provisions.

roceedings inst joint debtors.
ffer of the defendant to compromxse
1spection of writings.

otions and orders.

otices, and filing, and service of papers.
f costs.

sneral provisions.
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38 989-93 AGAINST JOINT DEBTORS.

CHAPTER 1.

PROCEEDINGS AGAINST JOINT DEBTOR

989, Parties not summoned in action on joint contract may be s
moned after judgment.
1 90. Summons in that case, what to contain, and how served.
. 981, Afidavit to accompany summons.
992. Answer, when flled and what it may contain.
993, What constitute the pleadings in the case.
994. Issues, how tried. Verdict, what to be.

§ 989. When a judgment is recovered against one
nore of several persons, jointly indebted upon an obli;
iion, by proceeding, as provided in section four hund:
ind fourteen, those who were not originally served with t
jummons, and did not appear to the action, may be su
noned to show cause why they should not bé bound
lie jmtiigment in the same manner as though they h
reen originally served with the summons.

Cognate provisions—secs. 383, 414, 579.

‘goand by the judgment~—48 Cal. 438: but no action on judgment

§ 990. The summons, as provided in the last sectic
nust describe the judgment, and require the person su
noned to show cause why he should not be bound by
nd must be served in the same manner and returnal
vithin the same time as the original summons. Itis1
1ecessary to file a new complaint.

Summons—contents, service, etc., secs. 407, 410, ef seg.

§ 991. The summons must be accompanied by an a
lavit of the plaintiff, his agent, representative, or att
1ey, that the judgment, or some part thereof, remai
nsatisfied, and must specify the amount due thereon.

§ 992. Upon such summons, the defendant may s
swer within the time specified therein, denying the juc
nent, or setting up any defense which may have aris
jubsequently; or he may deny his liability on the oblig
ion upon which the judfment was recoyered, except
lischarge from such liability by the Statute of Limitatio:
Answer—sec. 437, notes, ef seg.

§ 993. If the defendant, in his answer, deny the jud
nent, or set up any defense which may have arisen su



AGAINST JOINT DEBTORS, § 994

the summons, with the affidavit annexed, and
, constitute the written allegations in the case:
his liability on the obligation upon which the
vas recovered, a copy of the original complaint
ent, the summons, with the affidavit annexed,
ywer, constitute such xritten allegations.

‘he issues formed may be tried as in other
when the defendant denies, in his answer, any
the obligation upon which-the judgment was
f a verdict be found against him it must be for
ing the amount remaining unsatisfied on such
lgment, with interest thereon.

607-645.
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$ 997 OFFER OF DEFENDANT TO COMPROMIGE,

CHAPTER II.

OFFER OF THE IEFENDANT TO COMPR
MISE.

| 99%. Proeeodm%a on offer of the defendant to compromise after
' brought.

§ 997. The defendant may, at any time before the t
r_judgment, serve upon the plaintiff an offer to all
udgment to be taken against him for the sum or prope:
or to the effect therein specified. If the plaintiff acc
she offer, and give notice thereof within five days, he n
ile the offer, with proof of notice of acceptance, and
slerk must thereupon enter judgment accordingly.
she notice of acceptance be not given, the offer is to
leemed withdrawn, and cannot be given in evidence u]
‘he trial; and if the plaintiff fail to obtain a more fav
ible judgment, he cannot recover costs, but must pay
lefendant’'s costs from the time of the offer. [In efl
Tuly 1st, 1874.] -

Before the trial—17 Cal. 582.

Offer—not an admission, sec. 2078: equivalent to tender, sec. 2074
Qognovit as admission—6 Cal. 607. :
Judgment—entered, 25 Cal. 502: Ly confession,sec. 1182,
Defendant’s costs—28 Cal. 288,



INSPECTION OF WRITINGS. § 1000

CHAPTER III.
PECTION OF WRITINGS.
ay demand inspection and copy of a book, paper, etc.

‘¥ court in which an action is pending, or
f, may, upon notice, order either party to
her, within a specified - time, an inspection
ermission to take a copy, of entries of ac-
‘book, or of any document or paper in his
under his control, containing evidence re-
erits of the action, or the defense therein.
with the order be refused, the court may
ntries of accounts of the book, or the docu-
 from being given in evidence, or if wanted
vy the party applying, may direct the jury
em to be such as he alleges them to be;
may also punish the party refusing for a
is section is not to be construed to prevent
compelling another to produce books, pa-
nents, when he is examined as a witness.
1 15th, 1880.]

sount—sec. 454.

oduction of books, etc.—sec. 1985 ef seq.: see also

, 1209 et seg.




88 1003-5 MOTIONS AND ORDERS. -

CHAPTER IV.

MOTIONS AND ORDERS.

1003. Order and motion defined.

1004. Motions and orders, where made.

1005. Notice of motion, at what time to be glven.
1006. Transfer of motions and orders to show cause.
1007. Order far payment of money, how entoq:ed.

§ 1003. Every direction of a court or judge mac
entered in writing, and not included in a judgment, i
nominated an order. Anapplication for an order is s
tion.

Order—form of, 48 Cal. 197; vaca.tlng, sec. 937; 46 Cal.31: mod

Interlocutory, 47 Cal. 70: enforcement, sec. 128, subd. 4: renewir
plication for, secs. 182, 183: final, effect of as estpppel, sec. 1908.

2"’slVIotionl—noi:lce of, sec. 1005: heard before court commissioner
, subd. 1.

%1004. Motions must be made in the county, or
and county, in which the action is pending. Orders 1
out of court may be made by the judge of the cou
any part of the State. [In eftect March 10th, 1830.]
Power of judge at chambers—secs. 165, 166, 176; 30 Cal. 530, 5

Cal. 239: judge In another county, 32 Cal. 563; 85 Cal. 688: court
missioner’s control of ex parte motions, sec. 259, subd. 1.

§ 1005. When a written notice of a motion is n
sary, it must be given, if the court be held in the :
county, or city and countg, with both parties, five
before the time appointed for the hearing; otherwise
days. When the notice is served by mail, the numb
days before the hearing must be increased one da
every twenty-tive miles of distance between the pla
deposit and the place of service; such increase, howe
not to exceed in all thirty days; but in all cases the ¢
or a_judge thereof, may prescribe a shorter time. [I
fect March 10th, 1880.]

Motion, notice of—period,22 Cal. 479; 30 Cal. 123; 85 Cal. 465: s
ground.s, 10 Cal. 338: written, must be, sec. 1010; 12 Cal. 4i1; 24 Ca

‘'or depositions on commission, 43 Cal. 439: order made without n
sec. 937; Livermore v. Hodgkins, April 26th, 1880, 5 Pac. C. L. J
filing counter-afidavits, 22 Cal, 131: estoppel, 14 Cal. 667.

Service—of papers generally, sec. 1010 ef seg.

Distance—23 Cal. 112.



MOTIONS AND ORDERS, 88 1006-7

n a notice of motion is given, or an order
is made returnable, before a judge out of
he time fixed for the motion, or on the
he order, the judge is unable to hear the
tter may be transferred by his order to
ge, before whom it might originally have

n—sec. 1005 and note.
ause—need of service, 16 Cal. 90.

enever an order for the payment of a sum
ule by a court, gursuant to the provisions
may be enforced by execution in the same
were a judgment.

cution —sec. 681 ef seg.: contempt, sec. 1209 ef seg.
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8§ 1010-11 NOTICES, FILING AND SERVIOE OF PAPE]

o

CHAPTER V.

NOTICES, AND FILING AND 8.
PAPERS.

§ 1010. N
S 101 W
§ 1012, B¢
§ 1013, 8¢
S 1014, A e
1015, 8¢ party has an at

§ 1016. P1 roceeding to br
§ 1017, 8¢

-1010. Notices must be in writing, and notices
other papers may be served upon the party or attorn
the gnanner prescribed in this chapter, when not othes
provided by this Code.

8§ 1011. The service may be 1|])erson9.l, by deliv
the party or attorney on whom the service is require
be made, or it may be as follows:

1. If upon an attorney, it may be made during hi
sence from his office, by leaving the notice or othe
pers with his clerk therein, or with & person ha
charge thereof; or when there is no person in the o
by leaving them, between the hours of eight in the :
ing and six in the afternoon, in a conspicuous place :
oftice; or if it be not open 80 as to admit of such se:
then by leaving them at the attorney’s residence,
some person of suitable age and discretion; and i
residence be not known, then by putting the same
closed in an envelope, into the post-office, directed t
attorney.

2. If upou a party, it may be made by leaving the nc
or other paper at his residence, between the hours of ¢
in the morning and six in the evening, with some pe
of suitable age and discretion; and if his residenc
not known, by putting the same, inclosed in an envel
into the post-oftice, directed to such party. )

Service—?28 Cal. 151; 32 Cal. 475: of notice of appeal, 48 Cal. 650
ceptance of, 22 Cal. 650,

SUBDIVISION 1. On attorney—sec. 1015; 6 Cal. 55; 49 Cal. 510.

SUBDIVISION 2. On party—34 Cal. 658.



TLING AND SERVICE OF PAPERS. §§ 1012-18

vice by mail may be made, where the per-
3 service, and the person on whom it is to
e or have their offices in different places,
 there is a regular communication by mail.
1st, 1874.)

g the service—35 Cal. 184.

different places—i0 Cal. 184.

case of service by mail, the notice or other
5 deposited in the post-office, addressed to
whom it is to be served, at his office or place
nd the postage paid. The service is com-
ime of the deposit, but if within a given
rs after such service a ri%ht may be exer-
tis to be done by the adverse party, the
hich such right may be exercised or act be
ded one day for every twenty-five miles dis-
1 the place of deposit and the place of ad-
tension, however, not to exceed ninety deys
ect July 1st, 1874.]

10055 ; 23 Cal. 152.

e by mail—35 Cal. 184. .

defendant appears in an action when he an-
3, or gives the plaintiff written notice of his
r when an attorney gives notice of appear-

r appearance, a_defendant or his at-
led to notice of all subsequent proceedings
e i8 required to be given. But where a de-
ot appeared, service of notice or papers need
pon him unless he is imprisoned for want

Answer as, 13 Cal. 568; 21 Cal. 51: 31 Cal. 346: attorney,
, infra: notice of, 4 Cal. 305; 8 Cal. 339, 569; 27 Cal. 295;
1sh summons, etc., 4 Cal, 305} 44 Cal. 630; 47 Cal. 614; 50
5: suficlency of, 44 Cal, 157; 47 Cal. 614, and sec notice
enerally, 14 Cal. €17, and ses last subhead: walver of
06, 416; 4 Cal. 120, 280; 14 Cal. 105; 44 Cal. 630; 45 Cal.
here none, 16 Cal. 160.

y attorney—4 Cal. 280; 13 Cal. 191; 17 Cal. 431; 21 Cal.
Cal. 192, 439; 31 Cal. 346; 42 Cal. 148, 439; 43 Cal. 485; 44

squent proceedings—how given, sec. 1015.

hen & plaintiff or a defendant, who has ap-
8 out of the State, and has no attorney in
roceeding, the service may be made on the

But in all cases where a party has an at-
xction or proceeding, the service of papers,
, must be upon the attorney instead of the
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§8 1016-17 NOTICES, FILING AND SERVICE OF PAPER!

P , 6xcept of subpmnas, of writs, and other proc
sued in the suit, and of papers to bring him into cont
Attorney—authority of, sec. 283, subd. 1, note: 21 Cal. 426; 42 (

duties of, sec, 282: disbarred, when, see secs, 287 to 209; People
son, June luth, 1880, 5 Puc. C. L. J. 537. .

Service, how made—sec. 1011: on attorney, 47 Cal. 644.
Exception of process and contempt—sec. 1016.

8§ 1016. The foregoing Provisions of this chapt
not apply to the service of a summons or other pr
or of any paper to bring a party into contempt.

§ 1017. Any summons, writ, or order, in any civ
or proceeding, and all other papers requiring service
be transmitted by telegraph for service in any plac:
the telegraghic copy of such writ, or order, or pag
transmitted, may be served or executed by the offi
gerson to whom it is sent for that purpose, and ret

y him, if any return be requisite, in the same mc
and with the same force and effect, in all respects, ¢
original thereof might be if delivered to him; and 1
ficer or persoun serving or executing the same has the
authority, and is subject to the same liabilities, as
copy were the original. The original, when a writ
der, must also be filed in the court from which i
issued, and a certifled copy thereof must be preserv
the telegraph office from which it was sent. In se
it, either the original or the certified copy may be us
the operator for that purpose. 'Whenever any docu
to be sent by telegraph bears a seal, either private o
cial, it is not necessary for the operator, in sendin
same, to telegraph a description of the seal, or any v
or device thereon, but the same may be expressed i
ffaleg{aphic copy by the letters “L. 8.” or by the

seal.”



OF COSTS. 8§ 2021-2

CHAFPTER VL
OF COSTS.

tion of attorneys. Costs to &mes.

wed, of courso, to the

-ﬂg‘llng brought on a sm;,le cause of action can carry

n one.

t’s costs must be allowed, of course, in certaln cases.

en in the discretion of the court.

seven.ld‘detendnnt.s are not united in interest, costs

e serve

qpea.l discretionary with the court, in certain cases.
‘ees.

1ce, costs may be imposed nscondltlon of.
'n a tender {8 made beforo suit brought.
ction by or against an admiulistrator, ctc.
review other than by appeal.
and afidavit, to bill of costs.
spgeal , how ciaimed and recovered.
costs must be included by the clerk in the judg.

lntl!! !s anon-resident or foreign corporation, defend.
security for costs.

,curlty be not given, the action may be dismissed.

n State party

n county Is a

e measure and mode of compensation of at-
ouusellors atlaw is left to the agreement, ex-

ed, of the dpartles but parties to actions or
re entitled to costs and disbursements, as
ovided.

g of attorneys—see sec. 282n: eminent domain, In,
, ln, as costs where serles of suits, 39 Cal. 85: fore-

1500: 5 Cal, 492: injunction bond, as dam-
5; 2£cm.m. 58 Cal. 112 tlen Tor limited. | cal it
L 83 lntenance obsolete 22 Cal. 95: mecbanics
195. mrtmon. , 8ecs. 796, 798: rcceiver, for, 15 Cal.
g he f estate, for, sec. 1718: retainer, 8 Cal. 1u3:

u-emlnent domaln, sec. 1255: error as to,
l. 102: toreclosnre,bCal 416, 492: married woman, 26
ies’ Hens, on, sec. 1195, money, actlon for, 29 Cal. 481
ment,lost.w ere, 28 Cal. new trial, 29 Cal. 281:
98, 801: &ercentage at San Francisco, Stats.
L 196, 49 Cal 1ghonog hic reporters, sec. 274:
.Im—conteste wl sec. 1332; executor, secs. 1503,
Jeads, as to, sec. 1485; reference of claim, sec. 1508;
nce, 36 cu '230.

sts are allowed, of course, to the plaintiff,
ent in his favor, 'in the following cases:

Proc.—381.
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§8 1023-5 OF COSTS.

1. In an action for the recovery of real property;

2. In an action to recover the possession of pers
property, where the value of the property amount:
three hundred dollars or over; such value shall be de
!nitr.\.edd by the jury, court, or referee by whom the ac
is tried;

3. In an action for the.recovery of money or dama
when plaintiff recovers three hundred dollars or over;

4. In a special proceeding;

5. In an action which involves the title or possessio
real estate, or the legality of any tax, impost, assessm
toll, or municipal fine.

Section generally—30 Cal. 545; 37 Cal. 202.

COosts discretionary—when, gecs. 1025, 1027. .

SUBDIVISION 1. Real perty—recovery of possession of, 30
547; 37 Cal. 202. ks P ’

c slu:};ongxslox 2. Personal property—value, sec. 1025; 5 Cal. 26
al. 30

SUBDIVISION §. Money or d ges—sec. 1025: d , 10
217; 17 Cal. 336. i

SUBDIVISION 4. Special proceeding—generally, secs. 1063-182!

SuBD1VISION 5. Tax suits—53 Cal. 386. .

§ 1023. When several actions are brought on
bond, undertaking, promissory note, bill of exchange
other instrument in writing, or in any other case for
same cause of action, against several parties who mi
have been joined as defendants in the same action,
costs can be allowed to the plaintiff in more than on
such actions, which may be at his election, if the pz
proceeded against in the other actions were, at the ¢
mencement of the previous action, openly within |
State; but the disbursements of the plaintiff must
allowed to him in each action. .
m?everal parties—who might have been joined as defendants,

§ 1024. Costs must be allowed, of course, to the
fendant, upon a judgment in his favor in the actions m
tioned in section ten hundred and twenty-two, and
special proceedings.

Special proceedings—secs. 1063-1822.

§ 1025. In other actions .than thoss mentioned in 8
tion ten hundred and twenty-two, costs may be allowed
not, and, if allowed, may be a;:fortioned between the p
ties, on the same or adverse sides, in the discretion of !
court; but no costs can be allowed in an action for
recovery of money or damages when the plaintiff recov



OF COSTS, §§ 1026-30

hundred dollars, nor in an action to recover
of personal property, when the value of the
8 than three hundred dollars.

gxary—when, 25 Cal. 266; 28 Cal. 561; 35 Cal. 136; 39

han $300—§ Cal. 236; 17 Cal. 336.

hen there are several defendants in the
ned in section ten hundred and twenty-two,
interest, and making separate defenses by
ers, and plaintiff fails to recover judgment
e court must award costs to such of the de-
we judgment in their favor.

some defendants—sec. 578 and note.

rﬁf’ costs—by several defendants, 5 Cal. 61: joint lia.

the following cases, the costs of appeal are
on of the court: .
)lew trial is ordered;
udgment is modified.
al—meaning of term, 11 Cal. 341: of printing trane

1. New trial ordered—13 Cal. 88; 24 Cal. 350.
2. Judgment modified—secs. 53n, £57; 1 Cal. 51; 2
89; 30 Cal. 458.

e fees of referees are five dollars to each for

nt in the business of the reference; but the

gree, in writing, upon any other rate of com-
thereupon such rate shall be allowed.

nerally, secs. 638-645.

artition—compensation of, secs. 768, 796.

hen an application is made to a court or
stpone a trial, the payment of costs occa-
 postponement may be imposed, in the dis-
court or referee, as a condition of granting

—generally, secs. 595, 596.

hen, in an action for the recovery of money
ndant alleges in his answer that before the
nt of the action, he tendered to the plaintiff
nt to which he was entitled, and thereupon
urt for plaintiff the amount so tendered,
ation be found to be true, the plaintiff can-
sts, but must pay costs to the defendant.

re section followed—25 Cal. 502.

0i6: plea of, when gains costs, 28 Cal. 238.
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§8 1031-3 OF COSTS.

Offer to compromise—sec, 997.
Deposit in court—secs. 572-674, sec. 1024.

§ 1031. In an action prosecuted or defended by an
ecutor, administrator, trustee of express trust, or a
son_expressly authorized by statute, costs may be re
ered as in action by and against a person prosecutin,
defending in bis own right; but such costs must b,
judgment be made charﬁeable only upon the estate, tt
or party represented, unless the court directs the sam
be paid by the plaintiff or defendant, personally, for
management or bad faith in the action or defense.

Costs against executor, etc.—secs. 1508, 1509; 6 Cal. 169; 33 Cal.

Trust funds—attorney’s fee out of, 40 Cal. 288,

§ 1032. When the decision of a court of inferior ji
diction in a special proceeding is brought before a c
of higher jurisdiction for a review, in any other way t
by appeal, the same costs must be allowed as in case
appeal, and may°®be collected by execution, or in ¢
manner as the court may direct, according to the na:
of the case. ’

Special proceedings—generally, secs. 1063-1822.

Decision of inferior court reviewed—secs. 1067-1110.

Costs on appeal—secs. 120n, 1027, 1034.

§ 1033. The party in whose favor judgment is
dered, and who claims his costs, must deliver to the cl
and serve upon the adverse party, within five days a
the verdict or notice of the decision of the court or refer
or, if the entry of the judgment on the verdict or deci:
be stayed, then before such entry is made—a me
randum of the items of his costs and necessary disbu
ments in the action or proceeding, which memoranc
must be verified by the oath of the party, or his attor
or agent, or by the clerk of his attorney, stating tha
. the best of his knowledge and belief the items are
rect, and that the disbursements have been necessa
incurred in the action or proceeding. A party dissatis
with tbe costs claimed, may, within five days after no
of filing of the hill of costs; tile a motion to have the s¢
taxed by the court in which the judgment was rende:
;)gﬁyi the judge thereof at chambers.” [In effect July

Memorandum of costs—essential, 16 Cal. 403. *

Items included—new trial, where, see 13 Cal. 58: short-hand rej
er's fees, sec. 274: witness fees, see 4 Cal. 242.

Retaxation of costs—5 Cal. 417; 23 Cal. 286: amendment of b
costsz.‘s&ec. 473n; 3 Cal. 115; 46 Cal. 580: correcting error by appe:



OF COSTS. §8§ 1034-7

J—section inapplicable to, 11 Cal. 341: generally, see

enever costs are awarded to a party by an
t, if he claims such costs, he must, within
er the remittitur is filed with the clerk be-
y such clerk a memorandum of his costs,
scribed by the preceding section, and there-
1ave an execution therefor as upon a judg-

;l—lsec. 10325; 14 Cal. 282; Cohen v. Gray, March 4th,
Tl
. 958,

of costs—delivered to clerk of court below, 24 Cal.

refor—14 Cal. 252; 24 Cal. 350.

e clerk must include in the judgment entered
y interest on the verdict or decision of the
e time it was rendered or made, and the
1me have been taxed or ascertained; and he
two days after the same are taxed or asccr-
included in the judgment, insert the same
eft in the judgment for that purpose, and
similar insertion of the costs in the copies
the judgment.
nterest—30 Cal. 78.
8 in blank—formerly unauthorized, 16 Cal. 403.

hen the plaintiff in an action resides out of
 a foreign corporation, security for thoe costs
vhich may be awarded against such plaint-
quired by the defendant. When required,
8in the action must be stayed until an un-
cuted by two or more persons, is tiled with
he effect that they will pay such costs and
y be awarded against the plaintiff by judg
e progress of the action, not exceeding the
hundred dollars. A mnew or an additional
nay be ordered by the court or judge, upon
original undertaking is insufficient security,
g8 in the action stayed until such new or
Jertaking is executed and filed.
corporation—22 Cal. 538.

curity is required—sec. 1037; 19 Cal. 77.
generally—sec. 941n.

ter the lapse of thirty days from the service

security is required, or of an order for new
security, upon proof thereof, and that no

L
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§8 1038-9 OF COSTS,

undertaking as required has been filed, the court or ju
may order the action to be dismissed.
Dismissal, when too late—19 Cal. 77.

§ 1038. When the State is a party, and costs
awarded against it, they must be paid out of the Si
treasury.

No security required of State—sec. 1038."

§ 1039. When a county is a party, and costs
awarded against it, they must be paid out of the cou
treasury.

No security required of county—sec. 1038.



GENERAL PROVISIONS. 88 1043-9

CHAPTER VII.
tENERAL PROVISIONS.

rs, how mpfued.
,tl\mﬂ:d.the title of the action, or with defective title,

B Val

o actions on the same contract, etc.

tion of several actions into one.

vhen deemed pending.

) determine adverse claims, and by sureties.

y, when to be taken by the clerk.

must keep a register of actions.

ree ‘referees, etc., may do mx act.

within which an act i8 to be done may be extended.
zainst o sheriff for official acts.

ay be prosecuted in the Spauish language in certain

es.
ng mentioned in this Code, requisites of.

State not required togive bonds when State 13 party.
appeal snba%ltuted to rights of judgment creditor.

an original pleading or paper be lost, the
horize a copy thereof to be filed and used
original.

Cal. 881; 24 Cal. 267; 27 Cal. 423; 28 Cal. 557; 49 Cal. 263.
. affidavit, notice, or other paper, without
o action or proceeding in which it is made
ctive title, i3 as valid and effectual for ani
luly entitled, if it intelligibly refer to suc
eding.
—3 Cal. 19%.

ccessive actions may be maintained upon
tract or transaction, whenever, after the
a new cause of action arises therefrom.
—sec. 22,

1enever two or more actions are pending at
een the same parties and in the same court,
f action which might have been joined, the
er the actions to be consolidated.

of actions—27 Cal. 500; 29 Cal. 307.

. action is deemed to be pending from the
mmencement until its final determination
r until the time for %ppeal has passed, un-
ent is sooner satisfied.

ction—36 Cal. 391.
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88 1050-5 GENERAL PROVISIONS, 3

8§ 1050. An action may be brought by one pers
against another for the purpose of determining an &
verse claim, which the latter makes against the form
for money or property upon an allegéd obligation; a
also against two or more persons, for the purpose of cor
pelling one to satisfy a debt due to the other, for whi
plaintiff is bound as a surety.
mﬁ&mﬂng suit—provision not designed for, 5 Cal. 82; and see
Quieting title to realty—sec. 738.

Surety’s suit—24 Cal. 157,

§ 1051. On the trial of an action in a court of recor
if there is no short-hand reporter of the court in atten
ance, either party may require the clerk to take down t.
testimony in writing.

Clerk’s powers and duties—sec. 670n.

Clerk’s minutes of the trial—1 Cal. 462, 470; 2 Cal. 54, 161; 14 Cal.
B8l; 27 Cal. 107; 28 Cal. 174, 299; 33 Cal. 173.

8§ 1052. The clerk must keep among the records of t
court a register of actions. He must enter therein t
title of the action, with brief notes nnder it, from time
time, of all papers filed and proceedings had therein.

Records of the court—see sees. 668, 672, 683,

8 J.053. When there are three referees, or three arf
trators, all must meet, but two of them may do any a
which might be done by all.

References and trials by referees—secs. 638-645.

8§ 1054. When an act to be done, as provided in t!
Code, relates to the pleadings in the action, or the unde
takings to be filed, or the justification of sureties, or t.
preparation of statements, or of bills of exceptions, or
amendments thereto, or to the service of notices oth
than of appeal, the time allowed by this Code may be e
tended, upon good cause shown by the court in which t
action is pend il:f’ or a judge thereof; but such extensi
shall not exceed thirty days without the consent of t
adverse party. [In effect March 9th, 1880.]

Bxtension of time—17 Cal. 122; 24 Cal. 179; 27 Cal. 108, 338; 41 C

518; 43 Cal. 320; 47 Cal. 86: computation of time, sec. 12 and notes: h
days, secs. 10, {1, 13.

Thirty days—28 Cal. 238; 43 Cal. 320.

§ 1055. If an action be brought against a sheriff for .
act done by virtue of his office, and he give written noti
thereof to the sureties on any bond of indemnity receiv
by him, the judgment recovered therein shall be conal



GENERAL PROVISIONS. §8 1056-9

e of his right to recover against such sureties;
rt may, on motion, upon notice of five days,
lent to be entered up against them for the
recovered, including costs. [In effect April

tly construed—against sheriff, 28 Cal. 102.
may intervene—21 Cal. 442.

Repealed. [In effect April 16th, 1880.]

n all cases where an undertaking with sure-
red by the provisions of this Code, the officer
ame must require the sureties to accompany
affidavit that they are each residents and
s or freeholders within the State, and are each
um specitied in the undertaking, over and
heir just debts and liabilities, exclusive of
ompt from execution; but when the amount
the undertaking exceeds three thousand dol-
ere are more than two sureties thereon, the;

 their affidavits that they are severally wort

8 than that expressed in the undertaking, if
nount be gquivalent to that of two sufficient

g—detective, 2 Cal. 562; 13 Cal. 606.
i‘fgclglve, curing objection to,52 Cal. 447; each worth the

xmpt from execution—sec. 690 and notes. .
raardians—sec. 1809.

n any civil action or proceeding wherein the
o people of the State, is a party plaintiff, or
ficer, in his oflicial capacity, or on behalf of
* any county, city and county, city, or town,
aintiff or defendant, no bond, written under-
ecurity cap be required of the State, or the
of, or any officer thereof, or of any county, city
city,or town; but on complying with the other
f this Code, the State, or the people thereof,
 officer acting in his official capacity, have the
rernedies, and benefits as if the bond, under-
curity were iiven and approved as required
. [In effect April 15th, 1850.]

st State or county—secs. 1038, 1039.

ird of Supervisors included, 10 Cal. 3.

Vhenevér any surety on an undertaking on
uted to stay proceedings upon a money judg-
he judgment, either with or without action,




259 GENERAL PROVISIONS.

r its afirmation by the appellate court, he is su
d to the rights of the judgment creditor, and is
to control, enforce, and satisfy such judgment i
f&ti iw if he had recovered the same. [In effect
dertaking on appeal—sec. 941n.
brogation of sureties—sec. 709n.
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88 1063-7 WRIT OF REVIEW.

PRELIMINARY PROVISIONS.

g 1063. Parties, how designated.
1064. Judgment and order same ing as in civil actions

-§ 1063. The party prosecuting a special procee
may be known as the plaintiff, and the adverse part
the defendant.

Plaintiff and defendant—sec. 308,

8§ 1064. A judgment in a special proceeding is the .
determination of the rights of the parties therein.
definitions of a motion and an order in a civil action
applicable to similar acts in a special proceeding.

Judgment—definition of, sec. 577 and note.

Motion and order—sac. 1003.

TITLE L

OP WRITS OF REVIEW, MANDATE, A
PROHIBITION.

‘Writ of review.

Writ of mandate. -

‘Writ of prohibition.

‘Writs of review, mandate, and prohibitionr
issue and be heard at chambers.

Rules of practice and appeals.

< ZEEn

CHAPTER L

WRIT OF REVIEW.

§ 1067. Writ of review defined.
1068. When and by what courts granted.
1069. APpllca.tlou for, how made,
1070. The writ to be directed to the inferior tribunal, ete.
1071, of the writ.
. Procee: in inferior court may be stayed, or not.
1073. Service of tho writ.
§ 1074. The review under the writ, extent of.
§ 1075. A defective return of the writ may be perfected. Hearing

jndgment.
1076. Copy of judgment must be sent to the inferior tribunal.

1077. Judgment rolls.

§ 1067. The writ of certiorari may be denominat
the writ of review. [In effect July 1st, 1874.]

‘Writ, generally—sec. 5ln.




WRIT OF REVIEW. §8 1068-70

. writ of review may be granted by any
a Police or Justice’s Court, when an inferior
rd, or officer, exercising judicial functions,
the jurisdiction of such tribunal, board, or
1ere is no appeal, nor, in the judgment of the
\in, speedy, and adequate remedy.

rtent of review on, sec. 1074, and see EXCEEDED THE
note infra. Object—toannul and nottorestrain; Lamb
rch 17th, 1880, 5 Pac. C. L. J. 140. When proper or other-
EXCEEDED THE JURISDIOTION, Note infra.

ny court—see secs. 5ln, 76, subd. 5 and notes; 7 Cal
49 Cal. 29.

nal—-board or officer; existence of court implied, 53

dicial functions—applies to municipal boards, 8 Cal.
Cal. 208; 18 Cal. 49; 23 Cal. 302, 492; 25 Cal. 94; 51 Cal.
53 Cal. 389; Lamb v, Schotiler, March_17th, 180, 5 Pac.
Ele v. Board of Education, Oakland, March 22nd, 1850,
: ministerial act of judicial officer, 40 Cal. 344.

 jurisdiction—-Meaning of phrase, 43 Cal. 365. No intere
, 3 Cal. 386; 5 Cal. 476; 7 Cal.244; 19 Cal. 157; 22 Cal. 4553
. 269; 40 Cal. 479; 50 Cal. 282; 53 Cal. 343, 445; Cereghino
. 2nd, 1880, 56 Pac. C. L. J. 53. Extent of review—sec.
AW or judgment, not corrected, 29 Cal. 459, 6323 40 Cal.
43 Cal. 312, 365; 45 Cal. 245; 46 Cal. ®, 667; 47 Cal. 604.
ger,z Cal. 262: certiorars proper, 39 Cal. 570; 51 Cal.

;. Bateman v. Superlor Court, ete., March 6th, 1530, 5
Cal. F. Co. v. Halsey, March 15th, 1880, 6 Pac. C. L. J.

aquisite for certiorari, 1 Cal. 152; 4 Cal. 185; 13 Cal. 173;
. 166; 28 Cal. 115; 42 Cal. 252; 43 Cal. 25; 47 Cal. 7, 528;
ghino v. Finochfo, Feb. 2nd, 1880, 5 Pac.'C. L. J. 53.
gﬂt o:'a the eonn—dii;cretlon to refix‘se \;tlt,(é.’ Cal. 252;
. 473: discretion juashing; Lamb v. Schottler,
3 Pac O Lo d. 0. O ’ '

, and adequate remedy—see NO APPEAL, note supra,
| Cal. 479; 47 Cal. 528; Lamb ». Schottler, March 17th,

he application must be made on afidavit by
reficially interested, and the court may re-
 of the application to be given to the adverse
r grant an order to show cause why it should
d, or may grant the writ without notice.

49 Cal. 138: Supreme Ct. rule 28. Notice of—38 Cal.

peficially interested, 8ee sec. 36in; 63 Cal.389. Issuance
Srof $he Court, 4 Cal. 451; Supreme Ct. rule 25,

16 writ may be directed to the inferior tri-
“or officer, or to any other person having the
he record or proceedings to be certified.
ed to a tribunal, the clerk, if there be one,
he writ with the transcript required.
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§8§ 1071-5 WRIT. OF REVIEW. 81

Directed to inferior tribunal, etc.—53 Cal. 644; Lamb v. Schottle
. March 17th, 1880, 5 Pac. C. L. J. 140.
Return of writ—sec. 1075, 34 Cal,352; 53 Cal.644: transcript requires
see CERTIFYING RECORD AND PROCEEDINGS, sec. 1071n.

§ 1871. The writ of review must command the part
to whom it is directed to certify fully to the court issuin
the writ, at a specitied time and place, a transcript of th
record and proceedtngs, (deseribing or referring to ther
with convenient certainty) that the same may be reviewe
by the court; and requiring the party, in the meantime
to desf;t from further proceedings in the miatter to be re
viewed.

Party to whom directed —Lamb v. Schottler, March 17th, 1880,
Pac. C. L. J. 140,

Certifying record and proceedings—32 Cal. 50, 582; 84 Cal. 352.
At specified time—see Supreme Ct. rule 23. .

8§ 1072. If astay of proceedings be not intended, th
words requiring the stay must be omitted from the writ
these words may be inserted or omitted, in the sound dis
cretion of the court; but if omitted, the power of the in
feriordcourt or officer is not suspended or the proceeding
stayed. .

§ 1073. The writ must be served in the same manne
as a summons in civil action, except when otherwise ex
pressly directed by the court.

Service of writ—on public tribunal, etc., and proof of same, St
preme Ct. rule 28.

Service of summons—sec. 410 ef seg.

§ 1074. The review upon this writ cannot be extendes
furtlier than to determine whether the inferior tribunal
board, or officer has regularly pursued the authority o
such tribunal, board, or officer.

Extent of review—see under EXOEEDED THE JURISDIOTION, se(
1068n; 14 Cal. 479; 35 Cal. 269; 43 Cal. 365; 53 Cal. 204, 644.

Regularly pursued lts'an!horny—ln retation of, 43 Cal. 365; §
.(Ilal;_;zm; Bateman v. Superior Court, em‘?,‘ghrch 6th, 1880, 5 Pac. C. I
N

§ 1075. If the return of the writ be defective, th
court may order a further return to be made. When.
full return has been made, the court must hear the parties
or such of them as may attend for that purpose, and ma,
thereupon give judgment, cither affirming, or annulling
or modifying the proceedings below.

Return—sec. 1070n.
Hearing—see GRANTED BY ANY COURT, sec. 1068n.
Modifying proceedings below—39 Cal. 570.



WRIT OF REVIEW. - 8§ 1076-7

- 1076. A copy of the judgment, signed by the clerk,
st be transmitted to the inferior tribunal, board, or
cer having the custody of the record or proceeding
tified up. :

1077. A copy of the judgment, signed by the clerk,
ered upon or attached to the writ and return, consti-
> the judgmeént roll.
dgment roll—petition no part of, 47 Cal. 604.




§8 1084-5 . WRIT OF

CHALI
WRIT OF

§ 1084, Mandate defined.
g 1085. When and by what court |
1086. Writ, when and upon wha
§ 1087. Must be either alternative
§ 1088. If the application be with
issue; otherwise, the 1
§ 1089. The adverse party may an
§ 1090. If an essential question of
jury trial.
§ 1091. The applicant may demu

roof.
§ 1092, Moaon for new trial, whe
§ 1093. The clerk must transmit
motion is pending, aft:
motion.
§ 104. If no answer be made, or
of fact, the hearing m:
§ 1095. If the applicant succeed,
peremptory mandate.
1096. Service of the writ.
1097. Penalty for disobedience

§ 1084. The writ of max
writ of mandate. [In effec
Writ—sec. 5ln.

§ 1085. It may be issue
tice’s or Police Court, to any
board, or person, to comp
which the law specially en;
an office, trust, or station;
a {)arty to the use and enjc
which he is entitled, an
precluded by such inferior
or person.

Issued by any court—by super:
49 Cal. 31: power to issue, see sec
not issued where no longer ne«
original I?unsdiction, 47 Cal. 205;
Pac. C. L. J. 664.

Inferior tribunal, etc.—Discre
10 Cal. 876; 22 Cal. 34; 28 Cal. 639.

Oorporation—private, against,
dam;g, scope axlx)d function of, 1

Board—see SUPERVISORS, un(

Persons, official—to whom w1



WRIT OF MANDATE. §§ 1086-7

 Cal. 523; 47 Cal. 488: assessor, county, 30 Cal. 645: clerk of board
ervisors, 52 Cal. 411: clerks of court, 1 Cal. 143; 10 Cal. 333; 14
0; 28 Cal. 69; 40 Cal. 281: comptroller, State, 2 Cal. 165; 7 Cal. 65;
11; generally, McCauley v, Brooks, 16 Cal. 11: governor, 16 ('al.
Cal. ; 39 Cal. 189: judge, 2 Cal. 245; 17 Cal. 132; 31 Cal. 215; 43 Cal.
d see When not groper, under MANDAMUS, SCOPB AND FUNO-
OFsnote infra: sheriff, 10 Cal.211; and see Whennot g)roper,under
)AMUS, SCOPB AND FUNCTION OF, note tnfra: strect superin-
it, 36 Cal. 411: supervisors,6 Cal.254; 10 Cal. 410: 11 Cal. 42; 12 Cal.
L Cal. 668; 28 Cal. 429; 30 Cal. 435; 43 Cal, 270, 353; 50 Cal. 561: tax
or, 20 Cal. 318: treasurer, county, 39 Cal. 593; and see When
oper, under MANDAMUS, SCOPE AND FUNCTION OF, note

of an aot 1ling, but judicial or discretiona
)t undone, 24 Cal. 78; 28 Cal. 639; 36 Cal. 283; 37 Cal. 632; 41 Cal.
d see next note.

7 resulting from an office, etc.—4 Cal. 177; 7 Cal. 278; 10 Cal. 376;
. 818; 25 Cal. 26; 30 Cal. 325, 676; 39 Cal. 411; 43 Cal. 225; 51 Cal.

LO86. The writ must be issued in all cases where
 is not a plain, speedy, and adequate remedy, in the
ary course of law. It must be issued upon aftidavit,
e application of the party beneficially interested.

n, speedy, and adequate remedy—Prevents issuance, wheroe ap-
> Cal. 594; 9 Cal.7,18; 15 Cal. 149; 24 Cal. 79; 29 Cal.427; 50 Cal. 509:
ally, 40 Cal. 278; 'and see When not proper, under SCOPE AND
TION OF MANDAMUS, 8ec. 1085n. Jssuance proper,where lacking,
» N0 appeal, 43 Cal. 225: or a}‘)peal inadequate rewmecdy, 7 Cal. 130:
ally, 36 Cal. 283, and see, When proper, under SCOPE AND FUNC-
OF MAKDAMUS, sec. 1085n.
led on affidavit—insufficient showing, 22 Cal. 142: by Supreme
, 88 Supreme Ct. rule 28.

lication—by whom; party beneficlally interested, sec. 36in; 25
3; 26 Cal. 641; 29 Cal. 210.

L087. The writ may be either alternative or per-
bory. The alternative writ must state generally the
ation against the party to whom it is directed, and
nmand such party, immediately after the receipt of
wTit, or at some other specified -time, to do the act



§§ 1088-91 WRIT OF MANDA1

required to he performed, or to sk
court, at a specified time and place,
so. The peremptory writ must be
ceﬁyt that the words requiring the
why he has not done as commanded
a return day inserted.

Peremptory writ—without alternative, se

Command such party—nature of direct.

§ 1088. When the aspllcation t
without notice to the adverse part
lowed, the alternative must be fir
application be upon due notice, anc
the peremptory may be issued in th
notice of the application, when giv
ten days. The writ cannot be gran
case must be heard by the court,
party a;:_pear ornot. -
Proof of service—on public body, Supren
Peremptory writ—without alternative, 1
§ 1089. On the return of the alte
which the application for the writ is
whom the writ or notice has been se
by answer under oath, made in the
answer to a complaint in a civil acti
Answer—sec. 437, and notes; 27 Cal. 655.

§ 1090. If an answer be made, w
as to a matter of fact essential to the
motion, and affecting the substantia:
and upon the supposed truth of the
the application for the writ is based,
discretion, order the question to be
and %ostpone the argument until st
and the verdict certified to the court
tried must be distinctly stated in the
the county must be designated in w]
had. The order may also direct tl
damages which the applicant may h:
they tind for him.

Question to be tried—9 Cal. 20; 14 Cal. 42¢
Order for trial—form of, 45 Cal. 395.

§ 1091. On the trial the applicant
the answer from any valid objection
may countervail it by proof, either i
way of avoidance.

Suffici of bjection to,
murrer, 27 Cal. 655; 30 Cal. 5%9; 48 Cal. 36.




WRIT OF MANDATE. §8 1092-7

1092. The motion for a new trial must be made in
ourt in which the issue of fact is tried.
y erally, sec, 656, X 'y
tria:a-og:nmrx ,2?”0&5.‘&?. in Supreme Court, when orig-
1093. If no notice of a motion for a new trial be
1, or, if given, the motion be denied, the clerk, within
lays after rendition of the verdict or denial of the
on, must transmit to the court in which the applica-
for the writ is rﬁending, a certified copy of the verdict
hed to the order of trial; after which either party
bring on the argument of the application, upon rea-
ble notice to the adverse party.

1094. If no answer be made, the case must be heard
1e papers of the applicant. If the anawer raises only
tions of law, or puts in issue immaterial statements,
affecting the substantial rights of the ﬁarties, the
. must proceed to hear or fix a day for hearing the
ment of the case. [In effect July 1st, 1874.]

ers of the applicant—see ISSUED ON AFFIDAVIT, sec. 1086n.

1095. If judgment be given for the applicant, he may
rer the’damages which lie has sustained, as found b
ury, or a8 may be determined by the court or ref-
, upon a reference to be ordered, together with costs;
for such damages and costs an execution may issue;
» peremptory mandate must also be awarded without
t in mandamus~extent of rellef, 27 Cal. 655, and compare

0, and note: personal, when improper, see under PEREMPTORY
DATE, note infra.

. 580n.
ts—secs. 1021 et seq.
gxptory:mandnto—pmoml judgment on, when improper, 52

1096. The writ must be served in the same manner
summons in a civil action, except when otherwise
essly directed by order of the court. Service upon a
rity of the members of any board or body, is service
 the board or body, whether at the time of the service
yoard or body was in session or not.

vice of summons—sec. 410, ef seq.

1097. When a peremptory mandate has been issued
directed to any inferior tribunal, corporation, board
erson, if it appear to the court that any member o
 tribunal, corporation, or board, or such person upon
m the writ has been personally served, has, without



§ 1097 WRIT OF MANDATE,

just excuse, refused or mneglected to obey the
court may, upon motion, impose a fine not exc
thousand dollars. In case of persistence in &
obedience, the court may order the party to
oned until the writ is obeyed, and may make
necessary and proper for the complete enforce:
writ. [In effect July 1st, 1874.]

Officers subject to d see PERSONS, OFFIOL

Attach t for no pliance--when not issued, 1

Contempt—generally, sec. 1209 ef seg.




WRIT OF PROHIBITION, 88 11024

CHAPTER III.
WRIT OF PROHIBITION.

1102. Prohibition defined.

1103, Where and when fssued.

1104. 'Writ may be alternative or peremptory. Form of.
1105. Certain provisions of the preceding chapter applicable.

1102. The writ of prohibition is the counterpart of
writ of mandate. It arrests the proceedings of any
1nal, corporation, board, or person, whether exercis-
functions judicial or ministerial, when such proceed-
are without or in excess of the jurisdiction of such
nlxggll, ]corporation, board, or person. [In effect March

it, generally—sec. 51 n. Counterpart—53 Cal. 289. Mandate—
104 et seg.

ests proceedings—53 Cal. 292; but not legislation, 52 Cal 111: on
val from office, 52 Cal. 622.

licial tribunals—alone subject to,52 Cal. 111; 53 Cal. 289; People v.
ion Commrs. March 23rd, 1880, 5 Pac. C. L. J. 245.

excess of the jurisdiction—47 Cal. 81, 584; Bandy ». Ransomes
9th, 1880, 4 Pac. O. L. J. 537; Cal. F. Co. v. Halsey, Mar. 15th, 1880,
.C. L. J."125; and compare EXCEEDED THE JURISDICTION, 86C.

1103. It may be issued by any court except Police or

ices’ Courts, to an inferior tribunal or to a corporation,

d, or person, in all cases where there is not a plain,

dy, and adequate remedy in the ordinary course of
It is issued upon afidavit, on the application of the

on beneficially interested.

npare—notes ta secs. 1085, 1086.

davit, contents of—30 Cal. 244.

srior tribunal—52 Cal. 111, 516.

1104. The writ must be either alternative or peremp-

The alternative writ must state generally the alle-
n against the party to whom it is directed, and com-
d such party to desist or refrain from further pro-
ings in the action or matter specified therein, until
‘urther order of the court from which it is issued, and
10w cause before such court, at a specified time and
e, why such party should not be absolutely restrained
L any further proceedings in such action or matter.
peremptory writ must be in a similar form, except



8§ 1105 WRIT OF PROHIBITION. =

that the words requiring the party to show cause why
should not be absolutely restrained, etc., must be omitte
and a return day inserted.

Compare—sec. 1087, and notes.

§ 1105. The provisions of the preceding chapter, @
cept of the four first sections thereof, apply to this prx
ceeding.



PRACTICE AND APPEALS. §§ 1108-10

CHAPTER 1V.

} OF REVIEW, MANDATE, AND PRO-
IBITION MAY ISSUE AND BE
HEARD AT CHAMBERS.

its of review, date, and prohibition may issue and Le
heard at chambers.

B. Writs of review, mandate, and prohibition is-
the Supreme Court, or by a Superior Court, may,
iscretion of the court issuing the writ, be made
le and a hearing thereon be had at any time.
t April 15th, 1880.

of judges at chambers—secs. 165, 166.

CHAPTER V.
B8 OF PRACTICE, AND APPEALS.

1109. Certaln provisions of part two applicable.
1110. Same, v PP

9. Except as otherwise provided in this title, the
ns of part two, [§§ 307-1059] of this Code, are ap-

to, and constitute the rules of practice in the
ngs mentioned in this title.

0. The provisions of part two, of this Code, rela-
ew trials and appeals, |§§ 656-663, and §§ 936-9591
n so far as they are inconsistent with the provi-
this title, apply to the proceedings mentioned in
.



8§ 1111 ® CONTESTING CERTAIN ELECTIONS.

TITLE IL
OF CONTESTING CERTAIN BLECTIONE
2 1. w
1112, Ir. 18, when to-ar
1113, W
4. I
ig g: 1 on receptio
: spondent a lis
17. 8t 1not to vitiate
18. C¢ ¢ contest.
19. C1
20. W
21, P«
22. R1
23. CC
. Fe
. C(
26. A
27. W d and office vacaut.

§ 1111. Any elector of a county, city and county, ci
or of any political subdivision of either, may contest
right of any person declared elected to an office to be
ercised therein, for any of the following causes:

1. For malconduct on the part of the board of judg
or any member thereof;

2. When the person whose right to the office isc
tested was not, at the time of the election, eligible
such office; .

3. When the person whose right is contested has gix
to any elector or inspector, judge, or clerk of the electi
any bribe or reward, or has offered any such bribe or
ward for the purpose of procuring his election, or !
committed any other offense against the elective fr
chise, defined in title four, part one, of the Penal Code
1s§' i)n account of illegal votes. [Approved March 11

6.

Contesting elections—Generally, title constitutional, 13 Cal.
censtruction of election laws, 81 Cal. 82: forms a speclal case, 24
449: locally applicable, 46 Cal. 398: county seats, election for, not ¢
ered, 30 Cal. 325; 24 Cal. 449: requisites of election, ete., 28 Cal.

Elector, 43 Cal. 229. Person declared elected, legisiator, governor,
Political Code, secs. 273, 288. Office, 1llegally occupied, etc. sec. 805.

SUBDIVISION 1. Malconduct of judges—secs. 1112, 1113; 2 Cal.
12 Cal. 352; 26 Cal. 161; 31 Cal. 82.



CONTESTING CEBTAIN ELECTIONS. §§ 1112-15

10N 2. Ineligibility, effect of, 13 Cal. 145; 23 Cal. 315.
310N 8. Bribery, etc.—27 Cal. 855,
10X 4. Illegal votes—l4 Cal. 479; 28 Cal. 12¢; 34 Cal. 273.

. No irregularity or improper conduct in the pro-
of the judges, or any of them, is such malcon-
avoids an election, unless the irregularity or
conduct is such as to procure the person whose
he office is contested to be declared elected,
had not received the highest number of legal

act of judges—as ground of contest, sec. 111,subd. 1: irreg-
c., must alter result, 12 Cal. 352; 81 Cal. 173; 34 Cal. 273, 635.

. 'When any election held for an office exercised
r a county is contested on account of any mal-
n the part of the board of fjudges of any town-
ion, or any member thereof, the election cannot
ed and set aside upon any proof thereof, unless
ion of the vote of such township or townships
ange the result as to such office in the remaining
1e county.

nct of judges—see sec. 1112z, Township, or precinct, 20 Cal.
/3; and see VOTING PRECINOTS, sec. 1116n.

. Nothing in the fourth %round of contest, speci-
tion eleven hundred and eleven, is to be so con-
to authorize an election to be set aside on ac-
llegal votes, unless it appear that a number of
tes has been given to the Person whose right
ffice i8 contested, which, if taken from him,
duce the number of his legal votes below the
f votes given to some other person for the same
er deducting therefrom the ‘illegal votes which
hown to have been given to such other person.
—irregularities, etc., must alter result, under MYLoon-
UDGES, sec. 11125,

. 'When an elector contests the right of any per-
red elected to such office, he must, within forty
r the return day of the election, file with the
lerk a written statement, setting forth specific~

name of the party contesting such election, and
3 an elector of the district, county, or township,
3@ may be, in which such election was held;

name of the person whose right to the office is

H
office;
 C1v. PROC.~88.
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88§ 1116-19 CONTESTING CERTAIN ELECTIONS 3

4. The particular grounds of such contest. "

‘Which statement must be verified l:iy the affidavit of &
contesting party, that the matters and things therein oo
tained are true.

Elector—43 Cal. 229,
Within forty days—3) Cal. 261.
8 t of seo secs. 1116, 1117;

§ 1116. When the reception of illege
as a cause of contest, it is sufficient to st
in one or more specified voting precincts
given to the person whose election is cc
taken from him, will reduce the numbei
below the number of le%?l votes given 1
son for the same office; but no testimon
of any illegal votes, unless the party con
tion deliver to the opposite f)arl:y. at lea
fore such trial, a written list of the 1
votes, and by whom given, which he in
such trial; and no testimony can be rec
gal votes except such as are specified
effect April 15th, 1880.]

Three days before trial—list delivered, need «
tation of time, sec. 12n; 51 Cal. 514,
Voting precincts—townships, before amat. 188

§ 1117. No statement of the grounc
be rejected, nor the proceedings dismis
for want of form, if the grounds of co
with such certainty as will advise the
particular proceeding or cause for whic
contested.

§ 1118. Upon the statement being
clerk gmust inform the Superior Cow
thereof, which shall thereupon order a
such court to be held at the court-room, «
named by it, not less than ten nor more
from the date of such order, to hear an
contested election. [In effect April 15t
. 3§pecm session—term, before 1880, 24 Cal. 453,

§ 1119. The clerk shall thereupon i
the person, whose right to the oflice is
pear at the time and place specified in
citation must be delivered to the sheriff,
upon the party in person, or, if he can
leaving a copy thereof at the fouse whe:



CONTESTING CERTAIN ELECTIONs. §§ 1120-5

v® days before the time so specified. [In effect
1, 1880.]
-form immaterial, 30 Cal. 394,

. The clerk must issue subpmnas for witnesses
juest of either party, which must be served as
poeenas; and the Superior Court shall have full
issne attachments to compel the attendance of
who have been subpenaed to attend. [In effect
1, 1880.]

s—1ssuance, service, etc., secs. 1985-1987; also see secs. 1983-
ydience, penalty, etc., secs. 1991-1992.

ng attendanoce of witnesses—sec. 1993 ez seq.

. The court must meet at the time and place
d, to determine such contested election, and
e all the é)owers necessary to the determination
It 1nay adjourn from day to day until such trial
and may also continue the trial, before its com-
nt, for any time not exceeding twenty days, for
se shown by either party upon affidavit, at the
he party applying for such continuance.

from day to day—discontinuance otherwise, 34 Cal. 329, 635.
3 commencement—34 Cal. 332.

. The court must be governed, in the trial and
ation of such contested election, by the rules of
evidence governing the determination of ques-
aw and fact, 8o far as the same may be applica-
may dismiss the proceedings if the statement of
» or causes of the contest is insufficient, or for
yrosecution. After hearing the proofs and alle-
f the parties, the court must pronounce judg-
the premises, either confirming or annulling and
side such election.

the proceedings—not discretionary, 15 Cal. 117.

wring the proofs, etc.—no default, judgment obtainable by
34 Cal. 635; burden on contestant, 12 Cal. 352.

. If in any such case it a;ﬁpears that another per-
the one returned has the Lighest number of legal
3 court must declare such person elected.

. Repealed April 15th, 1880.

. If the proceedings are dismissed for insuffi-
r want of prosecution, or the election is by the
firmed, ju ent must be rendered against the
1testing such election, for costs, in favor of the
ose election was contested; but if the election is
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38 1126-7 CONTESTING CERTAIN ELECTIONS. E

annulled and set aside, judgment for costs must be re
jered aégainst the party whose election was contested,.
‘avor of the party contesting the same. Primarily, ea
sarty is liable for the costs created by himself, to the o
sers and witnesses entitled thereto, which may be c
ected in the same manner as similar costs are collected
ther cases. [In effect April 15th, 1880.]

ogo;ts-mspecm proceedings, secs. 1022, subd. 4, 1024: generally. s
021 et seq.

§ 1126. Either party, aggrieved by the judgment of t
sourt, may appeal therefrom to the Supreme Court, as
sther cases of appeal thereto from the Superior Cou:
‘In effect April 15th, 1880.]

Appeal in contested election cases—31 Cal. 82, 261.

Appeals to Supreme Court—sec. 963: appeals generally, soc.
2 seq.

New trial—24 Cal. 449, 457.

§ 1127. Whenever an election is annulled or set asic
»y the judgment of the Superior Court, and no appeal h:
seen taken within ten days thereafter, the commission,
iny has issued, is void, and the office vacant. [In effe
April 15th, 1880.]



TITLE IIL.
)f Summary Proceedings.

Confession of judgment without action.

Submitting a controversy without action.

Discharge of persons imprisoned on civil
process.

Summary proceedings for obtaining posses-
sion of real property in certain cases.

[389]




§§ 1132-3 CONFESSION OF JUDGMENT. k

CHAPTER I.

CONFESSION OF JUDGMENT WITHOU1I
ACTION.

§ 1132, Ju ment may be confessed for debt due or contingent |

1133. Statement in wri and form thereof.
é 1134. Filing statement and entering judgment.
1135. How, in Justices' Courts.

§ 1132. A judgment by confession may be enter
without action, either for money due or to become dt
or to secure any person against contingent liability on 1
half of the defendant, or both, in the manner prescrib
by this chapter. Such judgment may be entered in a:
court having jurisdiction for like amounts.

Judgment by confession—after actlon commenced, 44 Cal. 4
statement for, sec. 1133 and note: attacking for fraud, sec. 1133n.

Any court having jurisdiction—8 Cal. 76; in Justice’s Court,s
1135 and note.

Statement—signed by defendant,20 Cal. 681; subd. 2, subject-mat
of indebtedness. 12 Cal. 143; 18 Cal. 576; 87 Cal. 328: justly due, etc.
Cal. 549; 37 Cal. 328.

Attacking for fraud— Judgment fraudulent, when, prima fa
where statement lacks statutory fullness, 6 Cal. 419; 12 Cal. 143; 18 (
576; 37 Cal. 328: void for obstructing creditors, 8 Cal. 238; 13 Cal. 76;
Cal. 681, Proof, 6 Cal. 422; 12 Cal. 143; 19 Cal. 278; 20 Cal. 681; 27 Cal. 3
44Cal. 81, Creditor’s rights, aitachiment confers, § Cal. 376; 13 Cal.
direct a;'oceedln , 6 Cal. 238; 87 Cal. 828. Debtor's rights, preferel
permitted, 19 Cal. 278: impeaching directly, 5 Cal. 513. (,'oi?atml 1
peachment, 12 Cal. 128.

§ 1133. A statement in writing must be made, si|
;ny th&a defendant, and verified by his oath, to the follo
ng effect: /

1. It must authorize the entry of judgment for a spe
fied sum;

2. If it be for money due, or to become due, it mu
state concisely the facts out of which it arose, and she
that the sum confessed therefor is justly due, or to beco

ue;

3. If it be for the purpose of securing the plain
against a contingent liability, it must state concisely t
facts constituting the liability, and show that the st
confessed therefor does not exceed the same.



7
El CONYESSION OF JUDGMENT, 88 1134-8

§ 1134. The statement must be filed with the clerk of
the court in which the judgment i3 to be entered, who
mist indorse upon it, and enter in the judgment book, a
jndgment of such court for the amount confessed, with
ten dollars costs. The statement and affidavit, with the

. jilgment indorsed thereupon, becomes the judgment roll.

§ 1135. In a Justice’s Court, where the court has au-
thority to enter the judgment, the statement may be filed
' with the justice, who must thereupon enter in his docket
s judgment of his court for the amount confessed, with
three dollars costs. If a transcript of such judgment be
fled with the county clerk, a copy of the statement must
. be filed with it.
of Justice’s Oourt to enter—secs. 112, subd. 6, 889; and

| wesCal 76.




88 1138-40 SUBMITTING A CONTROVERSY.

CHAPTER II

SUBMITTING A CONTROVERSY WITHO
ACTION.

g 1138. Controversy, how submitted without action. !
1139. Judﬁmen}: %:-IL“” in other cases, but without costs prior t«

o of
§ 1140, Jud t may be enf d or appealed from as in an acti¢

? 1138. Parties to a question in difference, wi
might be the subject of a civil action, may, witl
action, agree upon a case containing the facts u
which the controversy depends, and Present a submis:
of the same to any court which would have jurisdict:
if an action had been brought; but it must appear,
affidavit, that the controversy is real, and the proceedi
in good faith, to determiné the rights of the parties.
court must thereupon hear and determine the case, .
render judgment thereon, as if an action were depend.

Submitting agreed case—22 Cal. 72; 30 Cal.218; 41 Cal.60. A,
g;'t. stipulation no substitute for, 20 Cal. 679. Judgment, basis of, 20
&

§ 1139. Judgment must be entered in the judgm
book as inother cases, but without costs for any proce
ing prior to the trial. The case, the submission, an
copy of the judgment, constitute the judgment roll.

Entry of judgment—sec. 664.

Judgment roll—sec. 670.

8§ 1140. The jud%;uent may be enforced in the s:
manner as if it had been rendered in an action, and i
the same manner subject to appeal.

Enforcement of judgment—sec. 684.

* Appeals—sec. 936 ef seg.



CHARGE. 88 1143-7

PTER III

'ERSONS IMPRISONED
L PROCESS.

1 dlscharged.

$O.

n writing.

\er may again apply, when.

rce.
‘harge of the prisoner, who shall not
o imprisonment for the same cause of

ds for support of prisoner.

»nfined in jail on an execution
dered in a civil action, must be
n the conditions in this chapter

st cause a notice in writing to
iis agent, or attorney, that at a
e will apply to a judge of the
nty in which such person may
ie of obtaining a discharge from
ect April 16th, 1880.] .

ust be served upon the plaint-
me day at least before the hear-

d t]:lace specified in the notice,
n before such judge, who must
concerning his estate and prop-
lisposal thereof, and his abilit

‘hich he is committed; and suc

other legal and pertinent evi-
3d by the debtor or the creditor.

1 the action may, upon such ex-
e prisomer any interrogatories



§§ 1148-54¢ DISCHARGE.

gertinent to the inquiry; and they must, if requirec
im, be proposed and answered in writing, and the
swer must be signed and sworn to by the prisoner.

8§ 1148. If, upon the examination, the judge is satis
that the prisoner is entitled to his discharge, he must
minister to him the following oath, to wit: “I, — -
do solemnly swear that I have not any estate, real or
sonal, to the amount of fifty dollars, except such as i
law exempted from being taken in execution; and th
have not any other estate now conveyed or concealed
in any way disposed of, with design to secure the s
to my use, or to hinder, delay, or defraud my credit
30 help me God.”

Order of discharge—appeal from, 35 Cal. 696.

8§ 1149. After administering the oath, the judge n
issue an order that the prisoner be discharie& from
tody, and the officer, upon the service of such order, n
discharge the prisoner fofthwith, if he be imprisoned
no other cause.

§ 1150. If such jndge does not discharge the priso
he may a,pp‘liifor his discharge at the end of every
ceeding ten days, in the same manner as above provi

and the same proceedings must thereupon be .

8§ 1151. The prisoner, after being 8o discharged, is
ever exempted from arrest or imprisonment for the s:
debt, unless he be convicted of having willfully sw
falsely upon his examination before the judge, or in
ing the oath before prescribed.

8§ 1152. The judgment against any prisoner who is
charged remains in full force against any estate wi
may then or at any time afterw. belong to him, and
plaintiff may take out a new execution against the gc
and estate of the prisoner, in like manner as if he
never been committed.

rg 1153. The plaintiff in the action may at any t
order the prisoner to be discharged, and he is not th
after liable to imprisonment for the same cause of act

§ 1154. Whenever a person is committed to jail on
execution issued on a judgment recovered in a
action, the creditor, his agent or attorney, must adva
to the jailer, on such commitment, sufficient money
the support of the prisoner for one week, and must m
the like advance for every successive week of his imy

’



s DISCHARGE. 8§ 1154

ament, and in case of failure to do 8o, the jailer must

forthwith discharge such prisoner from custody; and such

’M&rge Lias the same effect as if made by order of the
di )

Advance to the jailer—credit permissible, 50 Cal. 306.

|







MNGS. §8 1160-1

. 214; 32 Cal. 340; 38 Cal. 693;
sec. 1172n.

_of a forcible detainer

hreats of violence, un-
ssion of any real prop-
»d peaceably or other-

ing the absence of the
enters apon real prop-
de for the surrender
s refuses to surrender

vithin the meaning of
n five days preceding
peaceable and undis-

Cal. 817; 29 Cal. 577; 45 Cal.

31 DETAINER.

#8 in entry and ouster, see
7;.28 Cal. 527; 29 Cal. 577; 31
ed peaceabiy—lmmaterial

Cal. 48; 27 Cal. 505; 28 Cal.
45 Cal. 597, 673; 48 Cal. 361.
154; 38 Cal. 676. Occupant
1; 88 Cal. 410; 41 Cal. 630; 5

iy, for a term less than
sion, in person or by
part thereof, after the

is let to him, without
he successor in estate of
1 case of a tenancy at
7 notice, as prescribed

sion, in person or by
iis landlord, or the suc-
there be, after default
the lease or agreement
.:nd three days’ notice,

stating the amount
) property, shall have
ré be a subtenant in



§ 1161 SUMMARY PROCEEDINGS. :

actual occupation of the premises, also upon such s
tenant. Such notice may be served at any time witl
one year after the rent becomes due. In all cases of t
ancy upon agricultural lands, where the tenant has L
over and retained possession for more than sixty d:
after the expiration of his term without any dewmand
possession or notice to quit by the landlord, or tke succ
sor in estate of his landlord, if any there be, he shall

deemed to be holding by permission of the landlord,
the successor in estate of his landlord, if any there be, a
shall be entitled to hold under the terms of the lease
another full year, and shall not be guilty of an unlaw
detainer during said year, and such holding over for 1
period aforesaid shall be taken and construed as a conse
on the part of a tenant to hold for another year.

3. When he continues in possession, in person or
subtenant, after a neglect or failure to perform other c
ditions or covenants of the lease or agreement unc
which the property is held, including any covenant no
assign or sublet, than the one for the payment of rent, a
three days’ notice, in writing, requiring the performar
of such conditions or covenants, or the possession of t
Broperty, shall have been served upon him, and if th

e a subtenant in actual occupation of the premises, a
ufon such subtenant. Within three days after the s
vice of the notice, the tenant, or any subtenant in acti
occupation of the premises, or any mortgagee of the ter
or other person interested in its continuance, may perfo:
the conditions or covenants of the lease, or pay the st
ulated rent, as the case may be, and thereby save t
lease from forfeiture;* [provided, if the ¢ovenants and cc
ditions of lease, violated by the lessee, cannot afterwa
be gerformed, then no notice, as last prescribed here
need be given to said lessee or his subtenant demandi
the performance of the violated covenant or conditions
the lease.] A tenant may take proceedings, similar
those prescribed in this chapter, to obtain possession
the premises let to an under-tenant, in case of his unla
ful detention of the premises underlet to him.

4. Any tenant or subtenant, assigning or subletting,

* Two bills amending § 1161, Senate Dbills 442 and 665, were passed
the twent'ﬁlsecoud session, both of which were to take effect imr
diately. ey were both approved on the same day, April 1st, 1f
‘We have consolidated the two laws, ftalicizing the words of bill 3
442 not in bill No. 665, and Incorporating in [brackets] the only wo:
of bill No. 665 not in No, 442. the section as printed, g
ommln% words within the brackets, will give the law as enacted
bill No. 442,  Omitting the ftalics and inclu the brackets will g|
that of bill No. 665. .




ARY PROCEEDINGS. 88 1162-3

the demised premises, contrary to the
thereby terminates the Iea:e, and the
 in estate, shall, upon service of three
n the person or persons in possession,
of possession ( such demised prem-
rof thu act. [Approved April 1st,
iately.]

WFUL DETAINER.

mventional relation of—what constitutes,
Jal. 224: successor in estate of landlord,
o action, 21 Cal. m. Cal. 521; 28 Cal.
U Cal. ; 43 Cal.299:

3 36 Cal.
6 Cal. m 47 Cal. 130. 48 Cal. 639: prevents
1t tenant’s estoppel, see under DEFENSE,

1g over — Generally, essential element, 4

of term, demand md notlce. 4 Cal. 208; 6
n.: sufferance, 2.5 Cal. 31; 38 Cal. 563; 39 Cnl.
) terminating, Civil Cod'e,aecs .89-‘:91 798

wyment of rent—demand, 3 Cal. 273; 16 Cal
al. 360: forfeiture, 3 Cal. 213; 16 Cal. 88; 25
3: subtenant, 23 C:

Breach of other covenants—form of no-

227,

required by the preceding section

py to the tenant personally; or,

»m his place of residence, and from
iness, by leaving a copy with some
and discretion at either place, and
1 the mail addressed to the tenant
1e; Or,

residence and business cannot be
1 of suitable age or discretion there
by affixing a copy in a conspicuous
and also delivering a co y to a per-
uch person can be found; and also
1 the mail addressed to the tenant
property is situated. Service upon
made in the ‘same manner. [In

r Court of the county in which the
.of it, is situated, shall have juris-
under this chapter, provided, that
iin their resgectwe townships, or
1nties, shall have concurrent juris-
ior Courts in cases of forcible entry



the provisions o
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and detainer, when the rental value does not exce
twenty-five dollars per month, and when the wh
amount of damages claimed does not exceed two hu
red dollars. [In effect March 9th, 1880.]

Superior Court of county—former jurisdiction of County Co
held constitutional, 28 Cal. 118; 30 Cal. 573; 31 Cal. 122; 42 Cal. 324.

Ooncurrent jurisdiction of Justices’ Court—sec. 113, subd. 1, ¢
notes: jurisdiction under former statute, before Code, 2 Cal. 358; 6 ¢
63, 161, 447; 20 Cal. 282; 23 Cal. 375.

§ 1164. No person other than the tenant of the pre
ises, and subtenant, if there be one, in the actual oce
pation of the premises, need be made parties defenda
in the proceeding, nor shall any proceeding abate, n
the plaintiff be nonsuited for the non-joinder of any p
sons who might have been made parties defendant; L
when it appears that any of the parties served with pr
ess or appearing in the proceeding are guilty of the
fense charged, judgment must be rendered against hi
In case a married woman be a tenant or a subtenant, I
coverture shall constitute no defense; but in case h
husband be not joined, or unless she be doing business
a sole trader, an execution issued upon a personal jud
ment against her can only be enforced against proper
on the Jpremises at the commencement of the action. [
effect July 1st, 1874.]

Parties defendant—19 Cal. 374; 20 Cal. 48; 23 Cal. 214: marr
woman, 20 Cal. 282; 39 Cal. 237.

Parties plaintifi-and generally, sec. 1165, and note.

§ 1165. Excefpt as provided in the preceding sectio
part two of this Code, relating to parti

to civil actions, are applicable to this proceeding.
Parties plaintiff—5 Cal. 113; 8 Cal. 499; 27 Cal. 502; 29 Cal. 168; 31 C

m,; 36 Cal. 303: agents as, 16 Cal. 107; 20 Cal. 43: cotenants as, 3 Cal. |
45 Cal. 495: generally, see POSSESSION, sec. 1172n.

Parties defendant—sec. 1164, and note.

§ 1166. The plaintiff, in his complaint, which shall |
in writing, must set forth the facts on which he seeks
recover, and describe the premises with reasonable ce
tain?, and may set forth therein any circumstances
fraud, force, or violence which may have accompanie
the alleged forcible entry, or forcible or unlawtul d
tainer, and claim dawages therefor. In case the unla
ful detainer charged be after default in the Payment ‘
rent, the complaint must state the amount of such ren
Upon filing the complaint, a sumpons must be issue
thereon as in other cases, returnable at a day designate
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(1 not be less than three days nor more
rom its date, except in cases when the
summons is necessary, in which case
‘@ or justice thereof, may order that the
3 returnable at such time as may be
1 the summons shall specify the return
effect March 9th, 1880.]
1cy of—9 Cal. 46; 16 Cal. 107; 23 Cal. 52%¢; 27 Cal.
642. Uniting causes of action, 15 Cal. 315; 28 Cal.
340; 38 Cal. 410; 40 Cal. 351, 484; 46 Cal. 2716, De-
cd.m; 16 Cal. 73; 28 Cal. 170. Force, see sec.
subd. In. Damages, sec.1174; 17 Cal. 567; 21 Cal.
75. Generally, see sec. 426, and notes.

mmons must state the parties to the
urt in which the same is brought, the
ion, in concise terms, and the relief
16 return day, and must notify the de-
and answer within the time designated,
ought will be taken against him. The
s directed to the defendant, and be
»days before the return day designated
be served and returned in the sames
»ns in civil actions is served and re-
y return of any summons issued under
3 the same has not, for any reason, been
ved in time, the plaintiff may have a
aed, the same as if no previous sum-
1ed. [In effect March 9th, 1830.]
ns—if defective, how walved, 41 Cal. 242.
as—hereln, before Code, 50 Cal 185: In civil

omplaint presented establishes, to the
judge or justice, fraud, fosce, or vio-
7 or detainer, and that the possession
1 may make an order for the arrest of
a effect March 9th, 1880.]

c. 478 e¢ seg.

1e time appointed, the defendant do notq

, the court must enter his default, and

1 favor of the plaintiff, as prayed for in
~

t—generally, sec. 565.

efore the day fixed for his appearance,
appear and answer or demur.

1y, sec. 1014, and notes.
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mer—ﬂmqf, sec. 1172; Warburton v. Doble, 88 Cal. 619.

ser, of def summons, 41 Cal. 242. Insufficient denial, 28 Cal. |
'al. 467; 38 Cal. 619: objection too late, Spiers v. Duane, Feb. 1¢
, 8 Pac. C. L. J. 10. Verification, sec. 11{5.  *“ Or demur,” 38 Cal. |
erally, sec. 437, and notes.

. 1171. Whenever an issue of fact is presented by t
adings, it must be tried by a jury, unless such jury
ived as in other cases. The f'ury shall be formed
. same manner as other trial juries in the Court
ich the action is pending. [In effect March 9th, 188
rial by jury—secs. 600-628: issue of fact, sec. 590 e¢ seg.: waiver, s

1stices’ Courts—trials in, secs. 878-887.
srmation of the jury--secs. 600-604.

- 1172. On the trial of any proceedmghfor any forcil
ry or forcible detainer, the plaintiff shall only be :
red to show, in addition to the forcible entry or for
detainer complained of, that he was lgeacea ly in t
ual possession at the time of the forcible entry, or w
itled to the possession at the time of the forcible ¢
aer. The defendant may show in his defense, that
bis ancestors, or those whose interest in such premis
claims, have been in the gquiet possession thereof 1
space of one whole year together next before t
amencement of the proceedings, and that his intere
rein is not then ended or determined; and such sho
'is a bar to the proceedings.
itle not triable—I12 Cal. 500; 23 Cal. 381; 29 Cal. 170; 87 Cal. 154;
250; 46 Cal. 64; but see 38 Cal. 619.
»ssession, by plaintiff—Showing of, necessary, 5§ Cal. 113; 27 C
28 Cal. 170. Eztent of, inclosure, ete. ¢ Cal. 63; 15 Cal. 315; 23 C
413; 32 Cal. 340; 34 Cal, 830; 45 Cal. 397. Sugicient, 16 Cal. 107; 331(‘:

ient,
H . 64 ;.50 Cal. 315: whe
:mbling, 8 Cal. 499; 20_Cal. 83; 23 Cal. 526; 28 Cal. 187; 36 Cal. 580;
74; but see Spiers . Duane, Feb. 16th, 1380,5 Pac. C. L. J. 10. A
se qf, 23 Cal. 381; 37 Cal. 59; 39 Cal. 660; 52 Cal. 89.
orce, evidence of—to maintain forcible entry and detainer, 36
39 Cal. 660,
efense—In answer, sec. 1170n; in evidence, see defendant’s sho
1 year’s quiet %ossesslon, 43 Cal. 299: defendant’s showing, 21 L
23 Cal, 38;3 25 Cal. 31; 34 Cal. 265; 36 Cal. 803, 580; 39 Cal. 23; 45 C
47 Cal. 180; 48 Cal. 639; tenant’s estoppel, sec. 1962, subd. 4, a
2; 8 Cal. 593; 21 Cal. 309; 29 Cal. 168; 40 Cal. 246; 43 Cal. 299.

{ 1173. When, upon the trial of any proceeding und
3 chapter, it a{)pears from the evidence that the defen
; has been guilty of either a forcible entry or a foreib
ainer, and other than the offense charged in the cos
int, the judge must order that such complaint be fort
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orm to such proofs. Such amend-
»ut any imposition of terms. No
permitted upon account of such
the defendant, by affidavit filed,
iion of the court good cause there-

int herein, 32 Cal. 340; 38 Cal. 410; generally,
» 80c. 595 and notes.

16 trial, the verdict of the jury, or,
thout a jury, the finding of the court
aintiff and against the defendant,
ered for the restitution of the prem-
eding be for an unlawful detainer
3 to perform the conditions or cove-
igreement under which the property
[t in the pla}fyment of rent, the judg-
ire the forteiture of such lease or
, or the court, if the ({)roceeding be
shall also assess the damages occa-
! by any forcible entry, or by any
detainer, alleged in the complaint
i1, and find the amount of any rent
lawful detainer be after default in
and the g‘udgmenl: shall be rendered
guilty of the forcible entry, or forci-
1er, for three times the amount of
sessed, and of the rent found due.
is for an unlawful detainer after de-
of the rent, and the lease or agree-
.rent is payable has not by its terms
on the judgment shall not be issued
f five days after the entry of the
'h time the tenant, or any subtenant,
he term, or other party interested in
pay into court, for the landlord, the
rent, with interest thereon, and the
es found by the jury or the court for
:, and the costs of the proceeding,
1dgment shall be satisfied and the
his estate; but if payment, as here
3 within the five days, the judgment
;8 full amount, and for the posses-
In all other cases the judgment may
ely. [In effect July 1st, 1874.]

at it decides, 10 Cal. 211; 36 Cal. 580.

T 148,
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Restitation of the premises—enforcement of writ, etc., sec. 65
Cal. 148; 10 Cal. 211; 19 Cal. 374; 33 Cal. 402; 39 Cal. 287; 46 Cal. 270, £

Forfeiture—relief from, sec. 1179.

Damages—Exztent of, 17 Cal. 566; 28 Cal. 527; 31 Cal. 467; 33 Cal.
38 Cal. 620. Rent due, amount of, 20 Cal. 282; 21 Cal. 85; 27 Cal. 56!
Cal. 246. Trebli;Jg sec. 135; 4 Cai.{l?; 6 Cal. 63, 161; 15 Cal. 149; 23
5; 25 Cal. 262; 3 Cal. 401,

§ 1175. The complaint and answer must be verified

Verifloation of pleadings—sec. 446 and notes.

§ 1176. An appeal taken by the defendant shall
stay proceedings upon the judgment, unless the judg
justice before whom the same was rendered so dire
LIn effect March 9th, 1880.]

§ 1177. Except as otherwise provided in this chap
the provisions of part two, of this Code, are applicable
and constitute the rules of practice in the proceedi
mentioned in this chapter.

Appeal as stay—generally, secs. £46, 949, and notes.

§ 1178. The provisions of part two, of this Code, r
tive to new trials and appeals, except in so far as they
inconsistent with the provisions of this chapter, appl;
the proceedings mentioned in this chapter.

8§ 1179. The court may relieve a tenant against g :
feiture of a lease, and restore him to his former estate
case of hardship, where application for such relief
made within thirty days after the forfeiture is decla
by the judgment of the court, as provided in section «
thousand one hundred and seventy-four. The applicat
may be made by a tenant or subtenant, or a mo ge
the term, or any person interested in the continuance
the term. 1t must be made upon petition, setting fo
the facts upon which the relief is sought, and be verif
b{ the applicant. Notice of the application, with a cc
of the petition, must be served on the plaintiff in
udgment, who may appear and contest the applicati
n no case shall the application be granted except on ¢
dition that full payment of rent due, or full performas
of conditions or covenants stipulated, so far as the sa
is practicable, be made. [In effect March 9th, 1880.]



TITLE IV.
Of the Enforcement of Liens.

Caap, 1. Liensingeneral.
I1. Liens of mechanics and others upon real

property.
IIL. Certain liens for salaries and wages.
[405 ]

verr-
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CHAPTER 1.
LIENS IN GENERAL.
. § 1180. Definition of lien.

§ 1180. A lien is a charge imposed upon
erty, by which it is made security for the ps

an act.
Lien, definition of—Clvil Code, sec. 2872.
Priority of liens—Civil Code, sec. 2897.

CHAPTER 1II.

LIENS OF MECHANICS AND
UPON REAL PROPERTY

183. What laborers, contractors, ete., may have lier
184. Liens for grading and filling lots and strects.
185. What interest in the land subject to the lien.
186. Effect of liens.
187. Claim of lien to be filed in recorder’s office.
-1188. Lien upon two or more pieces of property. A
each to be designated.

189. Clalin to be recorded. Fees of recorder.
190. Time of continuance of lien. .
191. 8ervice of summous by publication.

92, Sub::lutraotors. who are, and when paid out

e.
193. Costs.
194. Court to declare rank of llens.
195. Execution for deficit.
196. Actions for se‘{)a.moe liens may be joined, whet
197. Lien does not 1mpalir right to proceed for reco"
198. Rules of practice.
199. New trials and appeals.

§ 1183. Mechanics, material-men, artisai
and faborers of every class performing laboi
nishing material to be used in the constructic
or repair of any mining claim, building, w
ditch, flume, aqueduct, tunnel, fence, machin
wagon road, or other structure, shall have a
property upon which they have bestowed
nished material for the value of such labor ¢
terial furnished. This lien shall not be aff
fact that no money is due, or to become due
tract made by the owner with any other part
April 15th, 1880.]
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, Mochanics’ lien law--constitutional grovislon for,see Const. Cal
prt. 29, sec. 15: previously held constitutional, 43 Cal. 515; 48 Cal. 173,
:Pmﬂunsly, sta?e strictly construed, 1 Cal. 183; 2 Cal.90; 5 Cal.
; 16 Cal 127; 29 Cal’ 283, and see ORIGINAL CONTRACT, sec. 1193n.
Meachanics’ lien—nature of, 7 Cal. 389: amount of, before amdt. 1880,
f Cal. 568; 29 Cal. 233; 36 Cal. %93, and see ORIGINAL CONTRACT, séc.

Persons entitled to lien on property—parties performing labor,

. 1184, 40 Cal. 185: %nles furnishing material, 2 Cal. 90, 489; 5 Cal.

;5 Call 240; 23 Cal. 208; 48 Cal, 175: generally, $ Cal. 439; 6 Cal. 435,

bd see sec. 1194.
teration—or repair, 21 Cal. 80; 49 Cal 109,

Agent of owner—constructive, before amdt. 1880, 49 Cal. 187; Hoop-~

v. Flood, Feb. 28th, 1880, 5 Pac. C. L. J. 30.

ien not affected—though nothing due on original contract, amdt.
j0; previously held otherwise, see ORIGINAL CONTRAOT, 8ec. }193n.

§ 1184. Any person who, at the request of the owner
any lot in any incorporated city or town, grades, fills
or otherwise improves the same, or the street in tront
or adjoining the same, has a lien upon such lot for his
ork done and materials furnished.

. § 1185. The land upon which any building, improve-
pent, or structure is comstructed, together with & con-
nient space about the same, or 80 much as may be
pquired for the convenient use and occupation thereof, to
» determined by the court on rendering judgment, is
s0 subject to the lien, if at the commencement of the
ork, or of the furnishing of the materials for the same,
he land belonged to the person who caused said building,
mprovement, or structure to be constructed, altered ore
epai ; butif such l{)ersou owned less than a fee simple
state in such land, then only his interest therein is sub-
ect to such lien. [In effect July 1st, 1874.]

Convenient space—23 Cal. 208: determined by the court, Green v.
[handler, April 22nd, 18%0, 5 Pac. O. L. J. 387,

. Less than a feo—49 Cal. 338. :

§ 1186. The liens provided for in this chapter are pre-
erred to any lien, mo: , or other incumbrance which
may have attached sul uent to the time when the
ding, improvement, or structure was commenced,
lmork done, or materials were commenced to be furnished;
Riso, to any lien, mor e, or other incumbrance of
hich the lien-holder no notice, and which was unre-
porded at the time the building, improvement, or struct-
lare was commenced, work done, or the materials were
sornmenced to be furnished.

Subsequent incumbrance—4 Cal.233; 6 Cal. 402; 7 Cal. 576; 9 Cal
"119; 10 Cal 547; 13 Cal. 54; 14 Cal. 247; 18 Cal. 870; 39 Cal. 118. '
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Commencement of work, etc.—7 Cal. 358, 575; 13 Cal. 54; 23 Cal, 208
522; 44 Cal. 519.

8§ 1187. Every original contractor, within sixty days
after the completion of his contract, and every person.
save the original contractor, claiming the benefit of this
chapter, must, within thirty days after the completion, of
any buildin%, improvement, or structure, or after €
completion of the alteration or repair thereof, or the per
formance of any labor in & mining claim, file for record
with the county recorder of the county in which sucl
property, or some part thereof, is situated, & claim con:
taining & statement of his demand, after deducting ali
just credits and offsets, with the name of the owner o1
reputed owner, if known, and also the name of the per
son by whom he was employed, or to whom he furnishec
the materials, with a statement of the terms, time given
and conditions of his contract, and also a description o:
the property to be charged with the lien, sufficient fo:
identification, which claim must be veriied by the oatk
og_l }lxi]mself, or of some other person. [In effect May 29th
1874.

Strict construction--29 Cal. 283; 45 Cal.262; 46 Cal. 637; Hooper o
Flood, Feb, 28th, 1880, 5 Pac. C. L. J. 30.

Filling claim for record—1 Cal. 183: not successive liens, 44 Cal. 18

COontents of claim—Statement of demand,too much, 44 Cal. 519: o3
several structures, sec. 1188: 1tems unnece: , 11 Cal. 41; 16 Cal. 140
17 Cal 128; 29 Cal. 283, _Credits and offsets, Cal. 283; 39 Cal. 11¢
Name % owner, etc., 43 Cal. 515; 49 Cal. 336; Hooper v. Flood, Feb. 28th
1880, 5 . C. L. J. 80, Name of employer, ete., 23 Cal. 208; 45 Cal. 262
48 Cal. 637; 49 Cal.'$36. Terms of contract, elc., Hooper v. Flood, Fet

, 1880, 8 Pac. C. L.J. 80. Description of the property, 2 Cal.60; 8 Cal
344; 15 Cal. 507; 23 Cal. 208.
Verification of claim-—sec. 446; 43 Cal. 515.

§ 1188. In every case in which one claim is filec
against two or more buildings, mining claims, or other im
provements owned by the same person, the person filing
such claim must, at the same time, designate the amoun
due to him on each of such buildings, mining claims, o
other improtements, otherwise the lien of such claim i:
postponed to other liens. The lien of such claimant doe:
not extend beyond the amount designated, as agains
other creditors having liens by judgment, mortgage, o:
otherwise, upon either of such buildings or otherimprove
ments, or upon the land upon which the same are situated

Decree—23 Cal. 208.

8§ 1189. The recorder must record the claim in a bool

kept by him for that purpose, which record must be in:
dexed as deeds and other conveyances are required by
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' Iawto be indexed, and for which he may receive the same

fees as are allowed by law for recording deeds and other
fnstruments.

. 1190. No lien provided for in this chagter binds any

ing, mining claim, improvement, or structure, for a

period than nine ys after the same has been

, unless proceedings be commenced in a proper court

. within thas time (o enforce the same; or, if a credit be

given, then ninety days after the expiration of such

eredit; but mno lien continues in force for a lonf;er time

than two years from the time the work is completed, by
any agreement to give credit.

Ninety days—10 Cal 374.

. Oourt proceedings commenced—personal action, sec. 1197: parties
WCal. 547; 45 Cal. 262: intervention, sec. 357; 14 Cal. 127,165.

§ 1191. If service of summons be made by publication,
the time of publication, where the defendant resides out
of or is absent from the State, or for any other cause can-
a0t be served personally, need be but once a week for
four successive weeks. )

Serwvice of summons by publication—secs. 412, 413. .

§ 1192. Every building or other improvement men-
tionedd in section one thousand one hundred and elihty-
three of this Code, constructed upon any lands with the
knowledge of the owner, or the person having or claimin,
any interest therein, shall beheld tohave beenconstructe
. st the instance of such owner or person having or claimin
" smy interest therein, and the interest owned or claime
shall besubject to any lien filed inaccordance with the pro-
visions of this chapter, unless such owner or person having
or claiming an interest therein shall, within three days
after he shall have obtained knowledge of the construc-
tion, alteration, or repair, or the intended construction,
alteration, or repair, give notice that he will not be re-
mﬂible for the same, by posting a notice in writing to

effect, in some conspicuous place upon said land, or
the building or other improvement situated thereon.
effect May 20th, 1874.]
G ction of seoti 41 Cal. 583; 49 Cal. 838; 51 Cal. 423.
Constructive, instance of owner—41 Cal. 583; 49 Cal. 109.

§ 1193. The contractor shall be entitled to recover *
upon a lien filed by him only such amount as may be due
t0 him according to the terms of his contract, after de-
duacting all claims of other parties for work done and
materials farnished, as aforesaid; and in all cases where

Copz C1v. PROC.—85.




8§ 1194-5 LIENS OF MECHANICS. ETO. 410

a lien shall be filed, under this chapter, for work done or
materials furnished to any contractor, he shall defend@
any action brought thereupon at his own expense; and
during the pendency of such action, the owner may with-
hold from the contractor the amount of money for which
lien is filed; and in case of judgment against the owner
or his property, upon the lien, the said owner shall be en-
titled to deduct from any amount due or to become due
by him to the contractor, the amount of such judgment
and cogts, and if the amount of such judgment and costs
shall exceed the amount due by him to the contractor, or
if the owner shall Lave settled with the contractor in full,
he shall be entitled to recover back from the contractor
any amount 8o paid by him, the said owner, in excess of
the contract price, and for which the contractor was orig-
inally the party liable. [In effect May 29th, 1874.]

Original contract—Befors amdt. 1880: controls liens of contractors’
employees, 22 Cal. 566; 27 Cal. 588; 36 Cal, 293; 88 Cal. 838: and balance
@us on, limits thetr 11ens, 16 Gal, 127; 31 Cal. 933; 49 Cal. 185; 51 Gal. 423;
Dingley v. Greene, March 15th, 1880, 5 Pac. O, L.J. M9: where abandon:
ment by contractor, 31 Cal. 2&3212‘,_;1.29@; 38 Cal. 36; 48al, 478: own:

er's def};nses.mcal‘ 283; 4! release of contractors’ s 49
Cal. 131 under amdt. 188), see sec. 1183,

§ 11§4. In every case in which different liens are as-
serted a%a.inst any irolf)erty the court in the judgmemnt
1ust declare the rank of each lien or class of liens, swhich
shall be in the following order, viz: 1st. All persons other
than the original contractors and subcontractors; 2nd.
The subcontractors; 3rd. The original contractors. And
the proceeds of the sale of the property must be applied
to each lien or class of liens in the order of its rank; and
whenever, on the sale of the property subject to the lien,
there is a deficiency of proceeds, judgment may be dock-
oted for the deficiency in like manner and with like effect
as in actions for the foreclosure of mortgages. [In effect
May 29th, 1874.]

Preference—from priority, 18 Cal. $70.

Classes of liens—Generally, 6 Cal. 295. Contractor, 7 Cal. 575; 21 CaL
888, Subcontractor, 7 Cal. 358; 16 Cal. 128; 29 Cal. 283; 36 Cal. 63, Mate-
rial-man, see contractor, subcontractor, and 3 Cal, 64; 5 Cal. 240; 16 Cal.
126; 21 Cal, 80; 23 Cal. 208; 29 Cal. 283; 81 Cal. 233; 33 Cal.497; 44 Cal. 519,
Laéoren,‘tl C'aLﬁBS; 33 Cal. 497.

Judgment for deficiency—44 Cal. 509; 49 Cal. 338: as in foreclosure

of mortgages, sec. 726n.

. §1195. Any number of persons claiming liens may
join in the same action, and when separate actions are
commenced, the court may consolidate them. The court
may also allow as part of the costs, the moneys paid for
filing and recording the lien, and reasonable attorney’s
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fee in the District and Supreme Courts. {In effect May
29th, 1874.]

Jain in the same. action—33 Cal. 497.

Consolidation of actions—generally, sec. 1048.

District Courts—see superseded courts, sec. 76n.

§ 1196. \Whenever materials shall have been furnished
for use in the comstruction, alteration, or repair, of any
building or other improvement, such materials shall not
be subject to attachment, execution, or other legal proc-
ess, to enforce any debt due by the purchaser of such
materials, except a debt due for the purchase-money
thereof, 8o long as in good faith the same are about to-be
applied to the construction, alteration, or repair of such
bmlding, mining claim, or other improvement. [In effect
May 29th, 1874.

§ 1197. Nothing contained in this chapter shall be con-
strued to impair or affect the right of any person to whom
any debt may be due for work done or materials furnished
to maintain a getsonal action to recover such debt against
the person liable therefor. [In effect July 1st, 1874.

Personal action—attachment in, camulative remedy, 16 Cal. 140.

8§ 1198. Except as otherwise provided in this chapter,
the provisions of part two of this Code are applicable to
and constitute the rules of practice in the proceedings
mentioned in this chapter.

8§ 1199. Theprovisions of part two of this Code relative
to new trials and appeals, except in so far as they are in-
consistent with the provisions of this chapter, apply to
the proceedings nientioned in this chapter.
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CHAPTER III.

CERTAIN I;I:EITS FOR SALARIES
WAGES. - '

§ 1204, Oerhln?onom preferred creditors when assignment of prop-
erty 1s made.
1203, S8ame, agalnst estates.
1206. S8ame, in cases of execution or attachment.

§ 1204. In all assignments of property, made by an
ferson to trustees or assignees, on account of the inabil-
ty of the person, at the time of the assignment, to pay
his debts, or in proceedings in insolvency, the wages of
the miners, mechanics, salesmen, servants, clerks, or
laborers employed by such person, to the amount of one
hundred dollars each, and for services rendered within
sixty days previously, arg preferred claims, and must be
aid by such trustees or ignees before any other cred-
tor or creditors of the assignor. [In effect July 1st, 1874.]
Assignments for benefit of creditors—Civil Code, secs. 3449, 3473.
Proceedings in insolvenoy—see sec. 1822.

§ 1205. In case of the death of any em;;:oyer. the
es of each miner, mechanic, salesman, clerk, servant,
and laborer, for services rendered within the sixty days
next preceding the death of the employer, not exceeding
one hundred dollars, rank in priority next after the
funeral expenses, expenses of the last sickness, the
chargﬁs and expenses of administering upon the estate,
and the allowance to the widow and infant children, and
must be paid before other claims against the estate of the
deceased person. [In effect July 1st, 1874.].
“Bmte of deceased persons—payment of debts, generally, sec. 1643
seq.

§ 1206. In cases of executions, attachments, and writs

of a similar nature, issued against any person, except for

. claims for labor done, any miners, mechanics, salesmen,
servants, clerks, and laborers, who have claims against
the defendant for labor done, may, give notice of their
claims, and the amount thereof, sworn to by the person
ma.kinF the claim, to the creditor and the officer execut-
ing either of such writs, at any time before the actual sale
of property levied on; and, unless such claim is disputed
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by the debtor or a creditor, such officer must pay to such
person, out of the proceeds of the sale, the amount each
is entitled to receive for services rendered within the sixty
days next preceding the levy of the writ, not exceeding
one hundred dollars. If any. or all of the claims so pre-
sented, and claimmgi] preference under this section, are
disputed by either the debtor or a creditor, the person

resenting the same must commence an action within ten
snys for the_ recovery thereof, and must prosecute his
action with due diligence, or be forever barred from. any
claim of priority of payment thereof; and the officer shalil
retain possession of 80 much of the proceeds of the sale
as may be necessary to satisfy such claim until the de-
termination of such action; and in case judgment be had
for the claim, or any lparc thereof, carrying costs, the costs
taxable therein shall likewise be a preferred claim, with
the sia.me rank as the original claim. [In effect J uiy 1st,
1874. .

‘Bxecution-—sec. 684n : attachment, secs, 537-559.

Action to enf lien—in Justices’ Court, sec. 113, subd, 2.

.
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TITLE V.
OF CONTEMPTS.

] 1209 What acts or omissions are contempts
§ 1210. Re-entry on property after eviction, when a mpt.
§ 1211. A contempt committed in the presence of the court may he
punls hed summarily. When not so committed, an afildavit
r statement shall be made.
1212. A wan- ant of ntmhment may "issue or a notice to show cause
1213. Bail may be given by a person arrested under such warran
1214, Sherlﬂ must, upon executing the warrant, arrest and detaln
the person until disc
1215. Ball bond, form and condit! ons  of.
}g{g %meer must return warrang and updertaking, if any.
1218, Ju ment and genﬂty. m&
1219. o coll,lotem tt;o ! lonrtto pertorm any act, the person
risoned unt
mo a a.rtyfaﬂ to appear, rot?eeedlngs
1221, mness sufficient cause for non-appearance of party arrested.
Confinement under arrests for contempt.
§ 1222. Judgment and orders ln such cases final.

8 1209. The following acts or omissions, in respect to
a court of ljustice, or proceedings therein, are contempts
of the authority of the court:

1. Disorderly, contemptuous, or insolent behavior
toward the Jud’ge +while oldmlg the court, tending to in-
terrupt the due course of a trial or other judmial proceed-
ing;

2. A breach of the peace, boisterous conduct, or violent
disturbance, tending to interrupt the due course of a trial
or other j % udicial proceeding;

ehavior in office, or other willful neglect or vio-
lation of duty by an attorney, counsel, clerk. sheriff, cor-
oner, or other person appointed or elected to perform a
Judicial or ministerial service;

4. Deceit or abuse of, the process or proceedings of the
court by a party to an action or special proceeding;

5. Disobedience of any lawful judgment, order, or proc-
ess of the court;

G. Assuming to be an officer, attorney, counsel of a
court, and acting as such without authorit,

7. Bescumg any person or property, in the custody
of an officer by virtue of an order or process of suc

8. Unlawfully detaining a witness or party to an action
\



8§ 1210

returning from, the court
iar for trial;
rence with the process or

» duly served, or refusing
ess;

r in a court, neglecting to
operly conversing with a
such court, or with any
merits of such action, or
| & party or other person
ately disclosing the same

»r tribunal, magistrate, or
it, order or process of a
an action or speeial pro-
ich action or special pro-
1isdiction of such inferior
Disobedience of the law-
1 officer is also a contempt

al. 412: 44 Cal. 475: powers of
surts, secs. 906-010.

torney—sec. 287 et seg.

lawful judgment or order—
}; 18 Cal. 60; 27 Cal, 152; 36 Cal.
Jal. 475: by executor, ‘%gc. 1440;

1880, 5 Pac. C. L. J. 409: pay-
Cal. 816; 44 Cal. 475; 51 Cal. 4A2:
c. 1210,

88 to answer—T7 Cal. 175, 181.
1dance—sec. 238.

sessed or ejected from, or
» judgment or process of
tion, and who, not having
upon, or takes possession
duces or procures any per-
do, or aids or abets him
it of the court by which
: from which such process
such contempt, the court
1mediately issue an alias
officer, and requiring him
o the possession of such
gment or process, to such

ble purpose of section, 29 Cal.
lequently acquired title, 33 Cal
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8§ 1211. When a contempt is committed in the imme-
diate view and presence of the court, or judge at cham-
bers, it may be punished summarily; for which an order
must be made, reciting the facts as occurring in such im-
mediate view and presence, adjudging that the' person
proceeded against is thereby guilty of a contempt, and
that he be punished as therein prescribed. When the con-
tempt is not committed in the immediate view and pres-
ence of the court, or judge at chambers, an affidavit shall -
be presented to the court or judge, of the facts constitut-
ing the contempt, or a statement of the facts by the ref-
erees or arbitrators, or other judicial officer.
cgoagmpt before court—Recital of facts in order, 1 Cal. 152, 187; 8

COontempt away from court—afidavit, 42 Cal. 412: attachment, sec.
1212 et seq.

§ 1212. When the contempt is not committed in the
immediate view and presence of the court or judge, a war-
rant of attachment may be issued to bring the person
charged to answer, or, without a previous arrest, a war-
rant of commitment may, upon notice, or upon an order
to show cause, be granted; and no warrant of commit-
ment can be issued withoug such previous attachment to
answer, or such notice or order to show cause.

§ 1213. Whenever a warrant of attachment is issued,
pursuant to this title, the court or judge must direct, by
an indorsement on such warrant, that the person charged
may be let to bail for his appearance, in an amount to be
specified in such indorsement.

A d
§ 1214. Upon executing the warrant of attachment,
the sheriff must keep the person in custody, bring him
before the court or judge, and detain him until an order
be made in the premises, unless the person arrested entitle
himself to be discharged, as provided in the next section.

1215. When a direction to let the person arrested to
bail is contained in the warrant of attachment, or in-
dorsed thereon, he must be discharged from the arrest, up-
on-executing and delivering to the officer, at any time be-
fore the return day of the warrant, a written undertaking,
with two sufficient sureties, to the effect that the person

* arrested will apgear on the return of the warrant and
abide the order of the court or judge thereupon; or they
will pay, as may be directed, the sum specitied in the war-
rant. .

Undertakings—generally, sec. 941s.
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§ 1216. The officer must return the warrant of arrest
and undertaking, if any, received by him from the person
arrested, by the return day specified therein.

§ 1217. When the person arrested has been brought
up or appeared, the court or judge must proceed to investi-
gate the charge, and must hear any answer which the per-
son arrested may make to the same, and may examine
witnesses for or against him, for which an adjournment
may be had from time to time, if necessary.

8§ 1218. Upon the answer and evidence taken, the
court or judge must determine whether the person pro-
ceeded against is guilty of the contempt charged, and if it
be adjudged that he is guilty of the contempt, a fine may
be imposed on him not exceeding five hundred dollars,
gz 11116 may be imprisoned not exceeding five days, or

th.

§ 1219. When the contempt consists in the omission to
perform an act which is yet in the power of the person to

erform, he may be imprisoned until he have performed
it, and in that case the act must be specified in the war-
rant of commitment. ..

Application to Justices’ Courts—47 Cal. 131.

Imprisonment until performance of act-—7 Cal. 175.

Act must be specified—7 Cal. 181.

8§ 1220. When the warrant of arrest has been returned
served, if the person arrested do not apgear on the return
day, the court or judge may issue another warrant of ar-
rest, or may order the undertaking to be prosecuted, or
both. If the undertaking be prosecuted, the measure of
damages in the action is the extent of the loss or injury
sustained by the aggrieved party, by reason of the mis-
conduct for which the warrant was issued, and the costs
of the proceeding.

Undertakings, liability on—sec. 941n.

1221. Whenever, by the provisions of this title, an

cer i8 required to keep a person arrested on a warrant

of attachment in custody, and to bring him before a court

or judge, the inability, from illness or otherwise, of the

person to attend, is sufficient excuse for not bringing him

up; and the officer must not confine a person arrested

upon the warrant in a prison, or otherwise restrain him of

personal liberty, except so far as may be necessary to se-
cure his personal attendance.
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§ 1222, The gudgment and orders of the courtor Judgc
made in cases of contempt, are final and conclusive.
Judgment final—in probate matters, 53 Cal. 204: no appeal, 52 Ca

506: but jurisdiction held reviewable in, 6 Cal 494; 6 Cal. 319; 7 Ca
175, 181; 99 Cal. 385; 42 Cal. 412; 47 Cal. 109; 53 Cal. 204,
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TITLE VI.

OF THE VOLUNTARY DISSOLUTION OF
CORPORATIONS.
1227. How dissolved.
1228. Application, what to contain.
1229, %ﬂfﬂmﬂon. how signed and verified.
1230. ng application and publication of notice.
1231. Objections may be fil
1232, Hearing of application.
1233. Judgment roll and appeals.

§ 1227. A corporation may be dissolved by the Supe-
rior Court of the county where its principal place of busi-
ness is situated, upon its voluntary application for that
puq;ose. [In effect April 16th, 1880.]

Voluntary dissolution—1 Cal. 73; 38 Cal. 166: receiver, sec. 565.
luntary dissoluti 86C. 802 ef seg.

§ 1228. The application must be in writing, and must
set forth:

1. That at a meeting of the "stockholders or members
called for that purpose, the dissolution of the corporation
was resolved ugon by a two-third vote of all the stock-
holders or members; .

2. That all claims and demands against the corporation
have been satistied and discharged.

§ 1229. The application must be ed by a majority
of the board of trustees, directors, or other ofticers havin,
the management of the affairs of the corporation, an
must be verified in the same manner as a complaint in a
civil action. -

Verification—sec. 448.

8§ 1230. If the court is satisfled that the application is
in conformitg with this title, the judge thereof must order
it to be filed with the clerk, and that the clerk give not
less than thirty nor more than tifty days’ notice of the a
plication, by publication in some newspaper published in
the county; and if there are none such, then by adver-
tisements posted up in three of the rilé%?al public places
in the county. [In effect April 16th, 1880.]

§ 1231. At any time before the expiration of the time
of publication, any person may tile his objections to the
- application.




§§ 1232-3 VOLUNTARY DISSOLUTION. 424

§ 1232, After the time of publication has expired, the
 court may, upon five days’ notice to the persons who have
filed objections, or without further notice, if no objections
have been filed, proceed to hear and determine the appli-
cation, and if all the statements therein made are shown
to be true, must declare the corporation dissolved. [Ir
effect February 25th, 1878.]
Notices, service, etc.—soc. 1010 ef seg.

§ 1233. The application, notices, and proof of publica

tion, objections, (]; there be any) and declaration of dis-

solution, constitute the judg}x{nent roll; and from the judg

ment an appeal may be taken, as from other judgments

of the Superior Courts. [In effect April 16th, 1880.
Appeals—to Supreme Court, secs. 963-966.
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TITLE VIIL
OF EMINENT DOMAIN.

237. Fx
238. Pt -
1239, W. by condemnation.
240. Pr imerated.
241. Fa 1demnation.
243. Pa r to make surveys.

. Ju
244, Tt
245. 8u ed and served.
246. W. nay show, and how verl-

§ 1247. Cowsv suau uave gurlsdlctlon to regulate the mode of making
crossings or of enjoying a common use.
1248. Court or jury to assess ages.
1249. The date wit! respec:go whflch compensation shall be assessed,

and the measure thereof.
1250. N~ ——~~~~-!-~‘n rnrg defective title.
1251, P
252. D
1253, on, what to contain. When filed,
254, P .
255. Ci bution thereof.
256. R
2571. N
258. W construction of.
1259, W
1260. C«
261, Pt ected.
262. R
263. E:

§ 1237. Eminent domain is the right of the people
or government to take private property for public use,
This right may be exercised in the manner provided in
this title. ’

Eminent domain-generally, sec. 1238n.

Constituti 1 provisi see Const. Cal. art. 1, sec. 14; art. 12,sec.

trict construction of title—13 Cal. 806; 19 Cal. 47; 24 Cal. €27; 27
Cal. 171; 36 Cal. 639; 49 Cal. 396; 50 Cal. 554.

§ 1238. Subject to the provisions of this title, the right
of eminent domain may be exercised in behalf of the fol-
lowing public uses:

1. Fortifications, magazines, arsenals, na.vgeyards navy
and army stations, light-houses, range and beacon iights,

CobpE Crv. PROC.—BC.
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1ast surveys, and all other public uses authorized by th
overnment of the United States;

2. Public buildings and grounds for the use of the State
xg gll other public uses authorized by the Legislature c
iis State;

3. Public buildin% and grounds for the use of an
unty, incorporated city, or city and county, village
wn, or school districts; canals, aqueducts, flumes
tches, or pi?es for conducting water for the use of th
habitants of any county, incorporated city, or city an
unty, village, or town; or for draining any county, in
rporated city, or city and county, village, or town;. rais
g the banks of streams, removing obstructions there
om, and widening, deepeninF, or strai§htening thei
annels; roads, streets, and alleys, and all other publi
ies for the benefit of any county, incorporated city, o
ty and county, village, or town, or the inhabitant
ereof, which may be authorized by the legislature; bu
e mode of apportioning and collecting the costs of sucl
iprovements shall be such as may be provided in th
atutes by wkich the same may be authorized;

4. Wharves, docks, piers, chutes, booms, ferries, bridges
1l-roads, by-roads, plank and turnpike roads, steam anc
rse railroads; canals, ditches,gflumes, aqueducts, an
pes, for public transportation, supplying mines anc
rming neighborhoods with water, and draining and re
aiminglands, and forfloating logs and lumber on stream:
it navigable;

5. Roads, tunnels, ditches, flumes, pipes, and dumping
aces for working mines; also, outlets, natural or other
ise, for the flow, deposit, or conduct of tailings or refus
atter from mines; also an occupancy in common by the
mers or possessors of different mines of any place fo
e flow, deposit, or conduct of tailings or refuse matte
»m their several mines;

3. By-roads leading from highways to residences anc

rms;
7. Telegraph lines;

3. Sewemge of any incorporated city, or city and county
of any village or town, whether incorporated or unin
rporated, or of any settlement consisting of not les
an ten families, or of any public buildings belonginJg i
o State, or to any college or university. g[In effect Jul,
i

iminent domain generally—Civil Code, sec. 1001: nature of right
Jal. 229: power of court, 47 Cal. 70: public necessity, 18 Cal. 229; 5
gzg:cﬁmﬁmﬁon. sec. 1249s; 47 Cal. 536; 51 CAL 577: enumerates
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SUBDIVISION 1. National uses—fortifications, etc., 5 Cal. 373; 1§
). 229; 19 Cal. 47.

SUBDIVISION 2. State uses—I16 Cal. 248; 27 Cal. 171,

SUBDIVISION 3. Municipal uses—Pueblo lands for squares, 50 Cal.

0. Water-works, 53 Cal. 383, Straightening channel of river, 41 Cal,
g. %ﬁt%grm, 82 Cal. 241. Street smprovements, 21 Cal. 613; 28 Cal,
'H . 75,

SUBDIVISION 4. Railroads—23 Cal. 323; 29 Cal. 112; 30 Cal. 435; 31
;{. %‘;.538; 33 Cal. 621; 41 Cal. 147; 46 Cal. 85; 47 Cal. 517; 49 Cal. 39%; 53

SUBDIVISION 5. Flumes for tailings—51 Cal. 269.
SUBDIVISION 6. By-roads—32 Cal. 241.

§ 1239. The following is a classification of the estates
nd rights in lands subject to be taken for public use:

1. A fee simple, when taken for public buildings or
rounds, or for permanent buildings, for reservoirs and
ams, and permanent flooding occasioned thereby, or for
n outlet for a flow, or a place for the deposit of débris or
lilinF of a mine; .

2. An easement, when taken for any other use;

3. The right of entry u‘pon and occupation of lands, and
1e right to take therefrom such earth, gravel, stones,
ees, and timber as may be necessary for some public
se. [In effect July 1st, 1874.]

SUBDIVISION 2. Easement of corporation—19 Cal. 579,

§ 1240. The private property which may be taken un-
er this title, includes:

1. All real property belonging to any person;

2. Lands belonging to this State, or to any county, in-
corporated city, or city and county, village, or town,
ot appropriated to some puablic use;

3. Property appropriated to public use; but such prop-
rty shall not be taken unless for a more necessary public
86 than that to which it has been already appropriated;
4. Franchises for toll roads, toll bridges, and ferries,
nd all other franchises; but such franchises shall not be
\ken unless for free highways, railroads, or other more
ecessary public use; -

5. All rights of way for any and all the purposes men-
oned in section twelve hundred and thxtt.{;eigbt, and
ny and all structures and improvements thereon, and
1e lands held or used in connection therewith shall be
1bject to be connected with, crossed, or intersected by
ny other right of way or improvements, or structures
1ereon. They shall also be subject to a limited use, in
ommon with the owner thereof, when necessary; but
uch uses, crossings, intersections, and connections shall
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be made in manner most compatible with the greates
public benefit and least private injury; '
6. All classes of private {)ropertv not enumerated ma
ge il;aken for public use, when such taking is authorize
y law.
cmgte property taken-—refers to other property than money, 2
Rights of rival corporations—23 Cal. 823; 36 Cal. 639.
SUBDIVISION 8. More necessary public use—see sec. 1241, subd.
SUBDIVISION 8. Crossings—see sec. 1247, subd. 1.

§ 1241. Before property can be taken, it must appear

1. That the use to which it is to be applied is a use au
thorized by law;

2. That the taking is necessary to such use;

3. If already apgropriated to some public use, that th
public use to which it is to be applied is a more necessar;
public use.

It must app misrep tations correctable, 83 Cal. 634.

SusprvisioN 2. Taking necessary—question for jury, 50 Cal. 505.

SUBDIVISION 3. Public use—I8 Cal. 229; 23 Cal. 323. .

§ 1242. In all cases where land is required for publi
use, the State, or-its agents in charge of such use, ma;
survey and locate the same; but it must be located in the
manner which will be most compatible with the greates
public good and the least private injury, and subject te
the provisions of section twelve hundred and forty-seven
The State, or its agents in charge of such public use, ma;
enter upon the land and make examination, surveys an
ma{ls thereof, and such entry shall constitute no cause o
action in favor of the owners of the land, except for in
juries resulting from negligence, wantonness, or malice.

State or its agents—Civil Code, sec. 1001.

§ 1243. All proceedings under this title must b
brought in the Superior Court of the county in which th
propertY is situated. They must be commenced by {ilin;
a complaint and issuing a summons thereon. [In effec
April 26th, 1880.]

Complaint—sec. 1244: Ily, sec. 426, and notes.

Summons—sec. 1245: generally, sec. 406 ef seg.

§ 1244, The complaint must contain:

1. The name of the corporation, association, commission
or person in charge of the public use for which the prog
erty is sought, who must be styled plaintiff;

2. The names of all owners and claimants of the prop
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rty, if known, or a statement that they are unknown,
ho must be styled defendants;

3. A statement of the right of the plaintiff;

4. If a right of way be sought, the complaint must show
1e location, general route, and termini, and must be ac-
ompanied with a map thereof, so far as the same is in-
olved in the action or proceeding;

5. A descrigtion of each piece of land sought to be
2ken, and whether the same includes the whole or only

part of an entire parcel or tract. All parcels lying in
1e county, and required for the same public use, may be
1cluded in the same or separate proceedings, at the
ption of the plaintiff, but the court may consolidate or
sparate them to suit the convenience of parties.

hen application for the condemnation of a right of
ray for the purposes of sewerage is made on behalf of a
sttlement, or of an incorporated village or town, the
oard of supervisors of the county may be named as
laintiff. [In effect April 26th, 1880.]
Contents of complaint—subd. 1, plaintiffs, 27 Cal. 171: subd. 2, equi-

ble claimants need not be named, 51 Cal. 138: subd. 3, statement ot
Eainm&;g right; must show futile attempt to purchase, etc., 23 Cal. 323;

§ 1245. The clerk snust issue a summons, which must
ontain the names of the parties, a general description of
ne whole property, a statement of the public use for
rbich it is sought, and a reference to the complaint for
escriptions of the respective parcels, and a notice to the
efendants to appear and show cause why the property
escribed should not be condemned as prayed for in the
omplaint. In all other particulars it must be in the form
f a summons in civil actions, and must be served in like
1anner. :

Sam. g 11y sec. 407 et seg.: service, sec. 410 et

q.
Notice to defendants—jurisdicti ‘.2408.1.421;27031.171.

§ 1246. All persons in occupation of, or having or
laiming an interest in, any of the property described in
1e complaint, or in the damages for the taking thereof,
1ough not named, may appear, plead, and defend, each
) respect to his own property or interest, or that claimed
y him, in like manner as if named in the complaint.
Occupants—deemed owners, 7 Cal. 577.

In in the property—adverse, 47 Cal. 549.
Appearance—46 Cal. 19: generally, sec. 1014. ‘

Plead and defend-—cross-complaint, 47 Cal. 549: proceedings by Tival
yrporations, 23 Cal. 823; 31 Cal.gl.s; 36 Cal. 639. P vl
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1247. The court shall have power :

. To regulate and determine the place and manner o
making connections and crossings, or of enjoying th
common use mentioned in the fifth subdivision o¥ sectior
twelve hundred and forty;

2. Tohearand determine all adverse or conflicting claim
to the property sought to be condemned, and to the dam
ages therefor;

3. To determine the respective rights of different par
ties seeking condemnation of the saine property.

§ 1248. The court, jury, or referee must Lear such le
testimony as may be offered by any of the parties to th
proceedings, and thereupon must ascertain and assess:

1. The value of the property sought to be condemned
and all improvements thereon pertaining to the realty
and of each and every separate estate or interest therein
if it consists of different parcels, the value of each parce
and e(:llch estate or interest therein shall be separately as
sessed;

2. If the property sought to be condemned constitute
only a part of a larger parcel, the damages which will ac
crue to the portion not sought to be condemned, by rec
son of its severance from the portion sought to be cor
demned, and the construction of the improvement in th
manner proposed by the plaintiff; '

3. Separately, how much the portion not. sought to b
condemned, and each estate or interest therein, will b
Dbenetited, if at all, by the construction of the improve
ment proposed by the plaintiff; and if the benefit shal
be equal to the damages assessed under subdivision twic
the owner of the parcel shall be allowed no compensatio
except the value of the portion taken; but if the benef
shall be less than the damages, so assessed, the forine
shall be deducted from the latter, and the remainder sba
be the only damages allowed in addition to the value;

4. If the property sought to be condemned be for a rai
road, the cost of good and sufficient fences along the lin
of such railroad, and the cost of cattle guards whezx
fences may cross the line of such railroad;

5. As far as practicable, compensation must be assesse
for each source of damages separately.
¢ ﬂoﬁuﬁta%ndlngs, when improper, 50 Cal. 505: judgment, vacating,

Jury—trial by, not essential, 16 Cal. 248; 19 Cal. 579; but see Cons
Cal. art. 1, sec, 14: findings of, not to be disregarded, 50 Cal. 505.

Referee—report of commissioners, setting aside, new trial, ete.,
Cal. 248; 32 Cal. 630, 538; 35 Cal. 247, 621; 49 Cal. 39%: not to pass on titl
etc., 22 Cal. 434} 29 Cal. 112,
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TVISION 1. Value of the —sec. 1249; 35 Cal. 247; 46
47 Cal. 515; 42 Cal. 139. prope i !

IVISION 2. Severance, damages from—41 Cal. 256;_50 Cal. 90.
IVISION 3. Benefits —31 Cal. 367; 32 Cal. 530; 41 Cal. 336; 46

IVISION 4. Fences—6 Cal. 74; 33 Cal. 230.
IVISION 5. Assessing compensation separately—48 Cal. 536.

249. For the {lmrpose of assessing compensation
ymages, the right thereto shall be deemed to have
d at the date of the summons, and its actual value,
t date, shall be the measure of compensation for all
'ty to be actually taken, and the basis of damages
perty not actually taken but injuriously affected,
cases where such damages are allowed as provided
ion twelve hundred and forty-cight. If an order
de letting the plaintiff into posscssion, as provided
ion twelve hundred and fifty-four, the compensa-
nd damages awarded shall draw lawful interest
he date of such order. No improvements put upon
roperty, subsequent to the date of the service of
ons shall be included in the assessment of compen-
or damages.

D ion—on i tion: generally, 3 Cal. 69; 4 Cal. 414; 14
; 16 Cal. 153, 243 18 Cal. 220; 19 Cal. 47; 22 Cal. 231, 434; 23 Cal.
3al. 427; 27 Cal. 171, 613; 28 Cal. 345, 662; 31 Cal. 213, 406; 32 Cal.

ages—when not special, 50 Cal. 90.

250. If the title attempted to be acquired is found
defective from any cause, the plaintiff may again
l‘tl? groceedings to acquire the same, as in this title
“1bea.

251. The plaintiff must, within thirty days after
udgment, pay the sum of money assessed; but may,
 time of or before payment, clect to build the fences
attle guards, and if le so elect, shall execute to the
dant a bond, with sureties to e approved by the
in double the assessed cost of the same, to build
fences and cattle guards within cighteen months
the time the railroad is built on the land taken, and
h bond Dbe given, need not pay the cost of such
3 and cattle guards. In an action on such bond, the
iff may recover reasonable attorney’s fees.

252. Payment may be made to the defendants en-
thereto, or the money may be deposited in court
e defendants, and be distributed to those entitled
0. If the money be not so paid or deposited, the



1253-4 EMINENT DOMAIN,

fendants may have execution as in civil cases, anc
y money cannot be made on execution, the court, uj
howimg to that effect, must set aside and anunul the
3 proceedings, and restore possession of the property
sy defendant, if possession has been taken by the plal

ayment made—to whom, 6 Cal. 639,

} 1253. When payments have been made, and
ad given, if the plaintiff elects to give one, as requi
the last two sections, the court must make a fi
ler of condemnation, which must describe the prope
1demned, and the purposes of such condemnation.
)y of the order must be filed in the office of the recor:
the county, and thereupon the Eroperty descril
m?ji-ln ghall vest in the plaintiff for the purposes ther
seified.

i 1254. At any time after trial and judgment enter
pending an appeal from the judgment to the Supre
art, whenever the plaintiff shall have paid into cot
the defendant, the full amount of the judgment, a
th further sum as may be required by the court a
d to {my any further damages and costs that may
overed in said proceeding, as well as all damages t
y be sustained by the defendant, if, for any cause, |
perty shall not be finally taken for public use, the Su
r Court in which the proceeding was tried may, u
iice of not less than ten days, authorize the plainti:
eady in possession, to continue therein, and, if n
n to take possession of and use the property dur
pendency of and until the final conclusion of thel
ion, and may, if necessary, stay all actions and g
dings against the plaintiff on account thereof.
‘endant, who is entitled to the money paid into co
him upon any judgment, shall be entitled to dema
1 receive the same at any time thereafter upon obta
an order therefor from the court. It shall be the du
the court, or a judge thereof, upon application bei
de by such defendant, to order and direct that !
ney 8o paid into court for him be delivered to him u
filing a satisfaction of the judgment, or upon his fili
seeipt therefor, and an abandonment of all defenses
action or proceeding, except as to the amount of da
s that he may be entitled to in the event that a n
1 shall be granted. A payment to a defendant,
resaid, shall be held to be an abandonment by st
endant of all defenses interposed by him, exce



8§ 1254-5

tion. In ascer-
court, the court
nt and adequate.

as hereinbefore
laintiff from lia-
hout diminution;
i to all accidents,
as between the
the plaintiff, and
compensation or
'termination, and
:h part thereof as
ant, and until he
rt to take it. If,
r time be Jost, or
rough no fault of
y the plaintiff to
'8 until the litiga-
ntil paid over or
of court, as above
the county clerk
! the money, and
1 official bond for
be for any reason
awn. The court
in the State treas-
iuty of the State
ly receipt for and
, to be entered on
uch purpose, and
plaintiff upon his
all pay out such
1 at such times as
order or decree,
has been granted
and he has failed
:nsation than was
3 of such new trial
April 26th, 1880.]
1 by Const. 1879, sce
r, March 17th, 1880, 5
al. 1163 7 Cal. 121, 5i7;
‘al, 112; 44 Cal. 52; 4
a, 31 Cal. 633: sectlon
tion, held unconstitu.

t, and if allowed,
'8 on the same or
<t.
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§ 1256. Except as otherwise provided in this title,
provisions of part two of this Code are applicable to
constitute the rules of practice in the proceedings n
tioned in this title.

Adjournments—do not divest jurisdiction, 27 Cal. 171.

Vacating incidental ord in eminent domain, 47 Cal. 70.

Jury—to pass on need of taking, 50 Cal. 505.

§ 1257. The provisions of part two of this Code, 1
tive to new trials and appeals, except in so far as they
inconsistent with the grovisions of this title, apply to
proceedings mentioned in this title; provided, that u
the payment of the sum of money assessed, and upon
execution of the bond to build the fences and cat
guards, as provided in section twelve hundred and fi
one, the plaintiff shall be entitled to enter into, impr
and hold possession of the property sought to be .
demned, (if not already in {ossession, as provided in
tion twelve hundred and flfty-four) and devote the s:
to the public use in question; and no motion for :
trial or appeal shall, after such payment and filin
such bond, as aforesaid, in any manner retard the
templated improvement. Any money which shall 1
been deposited, as provided in section twelve hund
and fifty-four, may be applied to the payment of
money assessed, and the remainder, if any there be, s
be returned to the plaintiff. [In effect April 1st, 1878.

New trials—see REFEREE, report of commissioners, setting a
ete., under sec. 1248n. .
c{ﬁp[ggal—from proceedings for condemnation of land, 29 Cal. 11

§ 1258. With relation to the acts passed at the pres
session of the Legislature, this title must be construec
the same manner as if this Code had been passed on
last day of this session, and from and after the time
Code takes effect, all laws of this Stato in relation to
taking of private property for public uses are abolist
and all' proceedings had in the exercise of the power
eniinent. domain must conform to the provisions of
title. -

§ 1259. Title seven of part three of the Code of C
Procedure of the State of California (this title) shall b
force and effect from and after the fourth day of Aj
one thousand eight hundred and seventy-two. -

Section added—by Act of April 1st, 1872; same applies to remai
sections of this title.



EMINENT DOMAIN. §§ 1260-9

260. From and after the time this title takes effect,
3t be comnstrued in the same manner as it would be
sections four and seventeen of this Code in force
ffect.

261. No proceeding to enforce the right of eminent
in commenced before this title takes effect, is affect-
the provisions of this title.

262. TUntil the first day of January, one thousand
hundred and seventy-three, at twelve o'clock noon,
rovisions of sections twelve hundred and fifty-six
.welve hundred and fifty-seven of this title are sus-
ed; and until then, except as otherwise provided in
itle, the rules of pleading and practice in civil ac-
—~ow in force in this State are applicable to the pro-

s mentioned in this title, and constitute the rules
sading and practice therein.

1 263. Nothing in this Code must be construed to
rate or repeal any statute providing for the taking of
2rty in any city or town for street purposes.

TITLE VIIL
OF ESCHEATED ESTATES.

Mgggser of commencing proceedings relative to escheated es.

Recelver of rents and profits may be appointed.
Appearance, gleadlngs. and trial.
P di Y P claiming

heatad ast

L269. When the attorney-general is informed that
real estate has escheated to this State, he must file
formation in behalf of the State in the Superior Court
1@ county in which such estate, or any part thereof,
tuated, setting forth a description of the estate, the
e of the person last seized, the name of the occupant
person claiming such estate, if known, and the facts
: o 23 in consequence of which the estate is
cheated, with an allegation that, by

State of California has right by law to

such information, a summons must

, requiring him to appear and answer

su-cccwawion  hin the time allowed by law in civil
ons; and the court must make an order setting forth
fly the contents of the information, and requiring all




8§ 12701 ESCHEATED ESTATES.,

persons interested in the estate to appear and show c:
if any they have, within forty days from the date o
order, why the same should not vest in this State;
order must be published for at least one month fron
date thereof, it a newspaper published in the coun
one be published therein, and in case no newspap
published in the county, in some other newspaper ir
State. [In effect April 16th, 1880.]

Unclaimed realty—of non-resident allens, escheats to State
Code, sec. 672; 5 Cal. 373; 13 Cal. 139; My. P. Rep. 19.

Nomresident aliens-rlgll;gs Fenerally, 2 Cal. 538; 5 Cal, 378,
Cal. 250; 12 Cal. 450; 13 Cal. 159; I8 Cal. 217; 28 Cal. 455; 32 Cal. 37

§ 1270. The court, upon the information being
and upon the application of the attorney-general, ¢
before or after answer, upon notice to the party clai
such estate if known, may, upon sufficient cause the
being shown, appoint a receiver to.take charge ar
ceive tiie rents and profits of the same until the ti
such real estate is finally settled.

Appgint a receiver—see generally, secs. 564-569.

§ 1271. All persons named in the information
a'?pear and answer, and may traverse or deny the
stated in the information, the title of the State to land
tenements therein mentioned, at any time before the
for answering expires, and any other person claimi
interest in such estate may appear and be made a de
ant, and by motion for that purpose in open court v
the time allowed for answering; and if no person ap
and answers within the time, then judgment must b
dered, that the State be seized of the lands and tene:
in such information claimed. But if any person a
and deny the title set up by the State, or travers
material fact set forth in the information, the issue ¢
must be tried as issues of facts are tried in civil ac
If, after the issues are tried, it apgears from the
found or admitted that the State has good title f
land and tenements in the information mentioned,
gart thereof, judgment must be rendered that the

o seized thereof, and recover costs of suit against t
fendants. In any judgment rendered, or that has
tofore been rendered by any court of-competent ju;
tion, escheating real property to the State, on mot
the attorney-general, the court shall make an orde
said real property be sold by the sheriff of the c
where the same is situate, at public sale, for gold
after giving such notice of the time and place of s



ESCHEATED ESTATES, §1272

be prescribed by the court in the said order; that the
i 11, within five days after such sale, make a re-
thereof to the court, and ugon the hearing of said
t, the court may examine the said report and wit-
ses in relation to the same, and if the proceedings were
air, or the sum bid disprggonionate to the value, and
it appear that a sum exceeding such bid at least ten per
nt., exclusive of the expense of a new sale, may be ob-
Jued, the court may vacate the sale, and direct another
¢ to be had, of which notice must be given, and thesale
all respects conducted as if no previous sale had taken
e. If an offer of ten per cent. more in amount than that
med in the report be made to the court in writing, by a
ponsible person, the court may, in its discretion, ac-
pt such offer, and confirm the sale to such person, or or-
anew sale. If it appears to the court that the sale
8legally made, and fairly conducted, and that the sum
 is not disproportionate to the value of the property
pld, and that a greater sum than ten per cent., exclusive
the expense of a new sale, cannot be obtained, or if the
creased bid above mentioned be made and accepted by
e court, the court must make an order confirming the sale,
id directing the sheriff, in the name of the State, to exe-
ite to purchaser or purchasers a conveyance of said prop-
ysold; and said conveyance shall vestin the purchaser
rpurchasers all the right and title of the Statetherein, and
e sheriff shall, out of the proceeds of such sale, pay the
tost of said proceedings incurred on behalf of the State,
lneluding the expenses of making such sale, and also an
Mtorney’s fee, if additional counsel was employed in said
oceedings, to be fixed by the court, not exceeding ten
r cent. on the amount of such sale, and the residue
thereof shall be }gaid by said sheriff into the State treas-
ury. [In effect March 2nd, 1881.]
Proceedings—appearance, sec. 1014 and note; answer, sec. 437 and
gtes; jud&xsnent, secs. 583, 664, and notes; trial, secs. 600-645; issue of
» 808, 300, 592; costs, sec. 1021 ef seg.

§ 1272. Within twenty years after judgment in any
proceeding had under this title, a person not a party or
Privy to such proceeding may file a petition in the Su
Tior Court of the County of Sacramento, showing his
claim or right to the property, or the proceeds thereof.

copy of such petition must be served on the attorney-
general at least twenty days before the hearing of the pe-
tition, who must answer the same; and tho court there-
Upon must, try the issue as issues are tried in civil actions,
and if it be determined that such person is entitled to the

CopE C1v. PROC.—37.
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property, or the proceeds thereof, it must order the
erty, if it has not been sold, to be delivered to him
it has been sold and the proceeds paid into the
treasury, then it must order the controller to dra
warrant on the treasury for the payment of the sam
without inter®st or cost to the State, a copy of whi
der, under the seal of the court, shall be a sufi
voucher for drawing such warrant. All persons wl
to appear and file their petitions within the time li
are forever barred; saving, however, to infants, m.
women, and persons of unsound mind, or persons be
the limits of the United States, the riﬁht to appea
file their petitions at any time within the time limit
five years after their respective disabilities cease.
effect April 16th, 1880.] ) .

2ﬁ?)‘o1'1‘-,1‘_;::.&101:: aliens—unclaimed realty of, and rights general

e 1N



CHANGE OF NAMES, §§ 1275-7

TITLE IX.
OF CHANGE OF NAMES.

1275. Jurisdiction.
1276. Application for change of name, how made.
1277. Publication of ‘)etmon for.
1278. Hearing of application and remonstrance.

§ 1279, Return by county clerk.

75. Applications for change of names must be
ind determined by the Superior Courts. [In effect
3rd, 1880.]

76. All applications for change of names must be
o the Superior Court of the county where the per-
ose name is proposed to be changed resides, by pe-
signed by such person; and if such person is un(?er
-one years of age, if a male, and under the age .of
n years, if a female, by one of the parents, if liv-
- if both be dead, then by the guardian; and if there
ruardian, then by some near relative or friend. The
n must specify the place of birth and residence of
erson, his or her present name, the name proposed,
o reason for such change of name, and must, if the
of such person be not living, name, as far as known
petitioner, the near relatives of such person, and
lace of residence. Any religious, benevolent, lit-
or scientific corporation, or any corporation bearing
ing for its name, or using or being known by the
f any benevolent, or charitable order or society,
y petition, apply to the Superior Court of the county
ch the property of said corporation is situated, for
ge of its corporate name. Such petition must be
by the trustees of the corporation, or by a major-
them, and must specify the date of the formation
corporation, its present name, the name proposed,
ie reason for such change of name. Upon filing
petition on behalf of such corporation, the same
dings shall be bad as upon applications for changes
nes of natural persons; and no banking corporation
ter organized shall adopt or use the name of any
ly society. [In effect April 23rd, 1880.]

277. A copy of such petition must be published for
nccessive weeks, in some newspaper printed in the







ARBITRATIONS, §§ 1261-3

TITLE X
OF ARBITRATIONS.

‘What may be submitted to arbitration, and when.

Submission to arbitration to be in writing.

Subgussion may be entered as an order of the court. Revocas
0]

n.

Powers of arbitrators.

szorlt¥ of arbitrators may determine any question. They
mus sworn. -

Award to be in writing. 'When judginent to be entered.

Award may be vacated in certain cases.

Court may, on motion, modify or correct the award.

Decision, on motion, subject to appeal, but not the judgment
entered before motion.

If submission be revoked and an action brought, what to be
recovered.

.281. Persons capable of contracting may submit to
ration any controversy which might be the subject of
1 action between them, except a question of title to
property in fee or for life. This qualification does
nclude questions relating merely to the partition or
daries of real property.

tration—statute construed, 4 Cal. 1, 205.

missiol to arbitration—discontinuance of cause by, 1 Cal. 45:
sive effect of, 3 Cal. 43: by partner, 5 Cal. 345.

troversy actionable—else no basis for submission, 52 Cal. 15%
) to real pmerty—qnestlon of, 21 Cal. 317; 42 Cal. 47); 52 Cal.
artition, 23 275, i

1282. The submission to arbitration must be in
ng, and may be to one or more persons.
mission in writing—penalty in, 23 Cal. 275: stipulation against

. 2 Cal. 74; when award authorized by,21 Cal. 317: distinguished
eference, 4 Cal. 1.

or more p three ar majority acting, sec. 1285;
c. 1053.

283. It may be stipulated in fhe submission that it
tered as an order of the Superior Court, for which
)se it must be filed with the clerk of the county
o the parties, or one of them, reside. The clerk
thereupon enter in his register of actions a note of
©1bmission, with the names of the parties, the names
e arbitrators, the date of the submission, when filed,
the time limited by the submission, if any, within




-§8 1284-6 ARBITRATIONS,

which the award must be made. When so entered,
submission cannot be revoked without the consent
both parties. The arbitrators may be compelled by
court to make an award, and the award may be enfor
by the court in the same manner as a judgment. If

submission is not made an order of the court, it mnay
revoked at any time before the award is made. [In ef
April 15th, 1850.]

Order of court—submission made, by stipulation, 14 Cal. 390; 30
218; 42 Cal. 125: but court must have jurisdiction, v Cal. 142, .

- Regi of acti lly, sec. 1052: entry and authorit
Cal. 218: 43 Cal, 393.

§ 1284. Arbitrators have power to appoint a time .
place for hearing, to adjourn from time to time, to adn
ister oaths to witnesses, to hear the allegations and
dence of the parties, and to make an award thereon.

Umpire before hearing—23 Cal. 365. :

Make an award thereon—time governed by subnission, 30 Cal

§ 1285. All the arbitrators must meet and act toge:
during the investigation; but when met, a majority 1
determine any question, DBefore acting, they must
sworn before an officer authorized to administer oa
faithfully and fairly to hear and examine the allegati
aud cvidence of the parties in relation to the matter
controversy, and to make a just award according to t.
Junderstanding.

Majority acting—sec. 1033.

Just award—when set aside for lilegality, 2 Cal. 74. ]

% 1286. The award must be in writing, signed by
arbitrators, or & majority of them, and delivered to
parties. When the submission is made an order of
court, the award must be filed with the clerk, and a 1
thereof made in his register. After the expiration of
days from the filing of the award, upon the applicatio
a party, and on filing an affidavit, showing that nqtic
filing the award has been served on the adverse part
his attorney, at least four days prior to such applicat
and that no order staying the entry of judgment has 1
served, the award must be entered by the clerk in
judgment book, and ‘thereupon has the etfect of a ju
ment.

Award, extent of—7 Cal. $12; 12 Cal. 331; 37 Cal. 197.

Delivered to the parties—afterward, no change or correction,
822; 7 Cal. 812; 23 Cal. 365.

After five days—on filing afidavit, 31 Cal. 128.

Entering judgment on award—1 Cal. 45; 4 Cal. 3; 14 Cal. 390.




ARBITRATIONS, §8 1287-90

87. The court, on motion, may vacate the award
ither of the following grounds, and may order a
earing before the same arbitrators, or not, in its
ion:

at it was procured by corruption or fraud;

hat the arbitrators were guilty of misconduct, or
tted gross error in refusing, on cause shown, to
ne the hearing, or in refusing to hear pertinent evi-
or otherwise acted improperly, in a manner by
the rights of the party were prejudiced;

1at the arbitrators exceeded their powers in making
ward; or that they refused, or improperly omitted,
sider anftm of the matters submitted to them; or
e award is indefinite, or cannot be performed.

1 conclusive—except as stated in section, 1 Cal. 45; and sce

ing award, grounds for—Subd. 1, fraud, mistake, or aceldent,
122; 4 Cal. 122, 205; 14 Cal. 390. Subd. 2, misconduct, 4 Cal. 205;
28: contrary to law and evidence, 14 Cal. 390. Subd. 3, in ex-
')_owers, 21 Cal. 817: indefinite, 2 Cal. 599; 12 Cal. 331; 14 Cal. 390;
7. .

88. The court may, on motion, modify or correct
ard, where it appears:

hat there was a miscalculation in figures upon
it was made, or that there is a mistake in the de-
on of some person or property therein;

lhen a part of the award is upon matters not sub-
, which part can be separated from other parts, and
ot affect the decision on the matters submitted;
’hen the award, though imperfect in form, could
een amended if it had been a verdict, or the imper-
 disregarded.

;ying or correcting award-—Subd. 2, partially good, 2 Cal. 74;

89. The decision upon the motion is subject to
in the same manner as an order which is subject
eal in a civil action; but the judgment entered be-
motion made cannot be subject to appeal.

n to vacate or modify award—secs. 1287, 1288; 38 Cal. 286.
alable orders—sec. 939 and notes.

290. If a submission to arbitration be revoked, and
ion be brought therefor, the amount to be recovered
ly be the costs and damages sustained in preparing
d attending the arbitration. :



TITLE XI.

Of Proceedings in Probate Court

JaAP. 1.
I

Of jurisdiction. §§ 1294-1295.

Of the probate of wills. §§ 1298-1346.

Of executors and administrators, their le
:Il)&!(x)ds removals, and suspensions. §§

Of the inventory and collection of the of
of decedents. §§ 1443-1461.

Of the provisions for support of family, a
the homestead. 1464- 1486,

Of claims against the estate. §§ 1490-151:
Of sales and conveyance of property t
cedents. §§ 1516-1576.

Of the powers and duties of executors an
ministrators, and of the managemes:
estates, §§ 1581-1591.

Of the conveyance of real estate by exec
and administrators in certain cases.
1597-1607.

Of accounts rendered by executors and ad
istrators, and of the payment of debts
1612-1633.

Of the partition, distribution, and final s
ment of estates. §§ 1658-1698.

Of orders, decrees, proceqs, mmutes, rec
and appeals. §§ 1704-1722.

Of public administrator. §§ 1726-1743.

Of guardian and ward. §§ 1747-1809.

[440]



JURISDICTION. §§ 1294-5

CHAPTER I.
OF JURISDICTION.

furisdiction of Probate Court over the estate, when exercised.
When jurisdiction decided by first application.

94. Wills must be proved, and letters testament-
of administration granted:

 the county of which the decedent was a resident
time of his death, in whatever place he may have

. the county in which the decedent may have died,
Z estate therein, he not being a resident of the

. the county in which any part of the estate may
- decedent having died out of the State, and not
1t thereof at the time of his death;

. the county in which any part of the estate may
 decedent not being a resident of the State, and not
2 estate in the county in which ke died;

. all other cases, in the county where application
ers is first made.

te matten—cjnmdictlon of Superior Courts in,sec. 76,subd. 4:
er Probate Courts, see under SUPERSEDED COURTS, 8ec. 76s.

vISION I. County of decedent’s residence—7 Cal. 215; 10
17 Cal. 233; 24 Cal. 182; Estate of Tittel, My. P. Rep. 97; 228,

visIiOoN 5. County where application first made—see sec.

95. When the estate of the decedent is in more
ne county, he having died out of the State, and not
 been a resident thereof at the time of his death,
ng such non-resident, and dying within the State,
ot leaving estate in the county where he died, the
or Court of that county in which application is tirst
for letters testamentary or of administration, has
ive jurisdiction of the settlement of the estate.
ect April 16th, 1880.]

ly where application first made—court of, has exclusive jurls-
15 Cal. 220.



88 1298-9 PROBATE OF WILLS.

CHAPTER II
OF THH PROBATE OF WILLS.

ART. I. PETITION, NOTICE, AND PROOF.
1I. CONTESTING PROBATE OF WILL.
I1I. PROBATE OF FOREIGN WILLS.
IV. CONTESTING WILL AFTER PROBATE.
V. PROBATR OF LOST OR DESTROYED WILL.
VI. PROBATE OF NUNOUPATIVE WILLS.

ARTICLE I.
PETITION, NOTIOE, AND PROOF.

1298. Custodian of will to deliver same, to whom. Penalty.
1299. Who may petition for probate of will.

1300. Contents of petition.

1301. When executor forfeits right to letters.
It ‘Will to Kion, or its pr

3

prayed fo1

' ¥
how enforced.
1303. Notice of petition for probate, how given.
1304. Helrs and named executors to be notified, how.,
1305, Petition may be presented to judge at chambers, and
judge may do. :
1306. Hearing proof of will after proof of service of notice
¥ 1307. Who may appear and contest the will.
1308. Probate, when no contest.
1309. Olographic wills.

§ 1298. Every custodian of a will, within thirty d
after receipt of information that the maker thereo:
dead, must deliver the same to the Superiof Court hav
jurisdiction of the estate, or to the executor nar
therein. A failure to comply with the provisions of -
section makes the person failing responsible for all d.
ages sustained by any one injured thereby. [In ef
April 16th, 1880.]

Delivery of will by custodian—jurisdictional significance of
vision, 22 Cal. 397.

1299 Any executor, devisee, or legatee named in :
will, or any other person interested in the estate, may
any timme after the death of the testator, petition
court having jurisdiction to have the will proved, whet
the same be in writing, in his possession or not, or is
or destroyed, or beyoud tbe jurisdiction of the State, «
nuncupative will.

Petition —not _essential to jurisdiction, 22 Cal 395:
where missing, 22 Cal. 51. . 7,22 Cal-306: presumpt




PROBATE OF WILLS. 88§ 1300-3

300. A petition for the probate of a will mustshow:
he junsS‘ 'ictional facts;

Vhether the person named as executor comsents to
- renounces his right to letters testamentary;

Lhe names, ages, and residence of the heirs and
es of the decedent, so far as‘known to the peti-

3

he probable value and ¢haracter of the property of

tate;

he name of the person for whom letters testament-

e prayed.

defect of form, or in the statement of jurisdictional

wctually existing, shall make void the probate of a
[In effect July 1st, 1874.]

on for probate of will—

TVISION 1. Jurisdictional faots—10 Cal. 110, and see note

1VISION 3. Residence—as a g;rl’ﬂsdlctlonal requirement, My.
88, 228,237; 19 Cal. 183; 26 Cal. 397.

dictional facts existi b
2 Cal. 51, 397.

or defect of petition imma-

301. If the person named in a will as executor, for
days after he has knowledge of the death of the
or, and that he is named as executor, fails to peti-
1@ proper cpurt for the probate of the will, and that
 testamentary be issued to him, he may be held to
renounced his right to letters, and the court may
1t any other competent person administrator, unless
ause for delay is shown.
re of executor to petition—does not affect jurisdiction, 22 Cal.

.

302. If itis alleged in any petition that any will is
possession of a third person, and the court is satis-
at the allegation is correct, an order must be issued
rved upon the person having possession of the will,
ing him to produce it at a time named in the order.
has possession of the will, and neglects or refuses to
ce it in obedience to the order, he may, by warrant
the court, be committed to the jail of the county,
e kept in close confinement until he produces it.

ate orders and citati cs. 1704-1711.

isonment until order obeyed—sec. 1219.

103. When the petition is filed and the will pro-.

the clerk of the court must set the petition for
ﬁlby the court upon some day not less than ten nor
than thirty days from the production of the will.
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ate orders and pr 8ec. 1704 et seq.
ial sessions—terms formerly, see sec. 73n.

306. At the time appointed for the hearing, or the
to which the hearing may have been postponed, the
, unless the parties appear, must require proof that
otice has been given, which being wmade, tho court
Blnaa]r testimony in proof of the will. [In effect July
74.

e appointed for the hearing—22 Cal. 51.

f of notice—to heirs of estate, 5 Cal. 70; 49 Cal. 599; My. P. Rep.

imony in proof of the will—secs. 1308, 1309, 1315, 1316.

307. Any lgerst.m interested may appear and con-
he will, evisees, legatees, or heirs of an estate
contest the will through their guardians, or attorneys
nted by themselves or by the court for that purpose;
, contest made by an attorney appointed by the
does not bar a contest after probate by the party so
sented, if commenced within the time provided in
e four of this chapter; nor does the non-appointment
attorney by the court of itself invalidate the probate
will.  [In effect July 1st, 1874.]

lest—sec. 1312 e seg. s acquiescence as bar, 6 Cal. 153.
rdians—secs. 372, 378, 1747-1809.

rneys—generally, secs. 275-299.

ey appointed by the court—sec. 1718; My. P. Rep. 6; Estate of
)gham, No. 6590, from the Bench, March 1lth, 1830, 5 Pac. C. L.

308. If no person appears to contest the probate of
, the court may admit it to probate on the testimony
e of the subscribing witnesses only, if he testifies
he will was executed in all particulars as required
w, and that the testator was of sound mind at the
of its execution.

itting to probate—where test, secs, 1314, 1317, 1318: conclu-
ss of, sec. 1908, subd. 1; 20 Cal. 233; 22 Cal. 72.
was d—proof of tion of writing, sec. 1940.

309. An olographic will may be proved in the same
1er that other private writings are proved.

raphic will-signature to, My. P. Rep. 5, 78, 140.

ate writings, how proved—sec. 1940.

>oDE C1v. PROC.—88.




8§ 1312 PROBATE OF WILLS,

ARTICLE TI.
CONTESTING PROBATE OF WILLS.

§ 1312. Contestant to file ﬁrounas of contest, and petitioner to re
1313. Ho:‘v’fury obtained and trial had.
1314, Verdict of the jury. Judgment. Appeal.
1315, Witnesses, who and how many to examined. Progc
handwriting admitted, wh

, when.
13168. Testimony reduced to writing for future evidence.
1317. If proved, certificate to Lo attached.
§ 1318. 'Will and proof to be filed and recorded.

§ 1312. If any one appears to contest the will, he m
file written grounds of opposition to the probate ther
and serve a copy on the petitioner and other resident:
the county interested in the estate, any one or more
whom may demur thereto upon any of the grounds of
murrer provided for in part two, title six, chapter thre
this Code. 1f the demurrer is sustained, the court m
allow the contestaut a.reasonable time, not exceeding
days, within which to amend lLis written opposition.
the demurrer is overruled, the petitioner and othersin
ested nay jointly or separately answer the contesta:

rounds, traversing or otherwise obviating or avoid
the objections. Any issues of fact thus raised, involvi

1. The competency of the decedent to make a last
and testament;

2, The freedom of the decedent at the time of the ¢
cution of the will from duress, menace, fraud, or un
influence;

3. The due execution and attestation of the will by
decedent or subscribing witnesses; or

4. Apy other questions substantially affecting the
lidity of the will—

Must, on request of either party in writing, (filed th
days prior to the day set for the hearing) be tried b
jury. If no jury is demanded, the court must try and
termine the issues joined. On the trial, the contestar
plaintiff and the petitioner is defendant.

Contestants—sec. 1307.

Contest—before probate, does not involve construction of wil
Cal. 699: after probate, sec. 1327 et seg.: through attorney appointe
tho court, sec. 1307 and note.

Grounds of opposition—

SUBDIVISION 1. Oompetency—Estate of Toomes, April 7th,
6 Pac. C. L. J. 288; My. P. Rep. 12, 135.

SUBDIVISION 2. Undue influence—52 Cal. 465; Estate of Bro
March 31st, 1880,5 Pac. C. L. J. 236; My. P Rep. 1,12,50, 141, 143; var
of grounds, My. P. Rep. 12,24: facts to be stated, My. P. Rep. 205,

SUBDIVISIOX 3. Execution—see sec. 1315,
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nds of demurrer—secs. 430-434: specifying, My. P. Rep. 259,
estant plaintiff—ninst open proofs, My. P. Rep. 73.

313. When a jury is demanded, the Superior Court
imphnnel a jury to try the case, in the manner pro-
for impanneling trial juries in courts of record; and
ial must be conducted in accordance with the provi-
of part two, title eight, chapter four, of this Code.
1 by the court must be conducted as provided in part
title eight, chapter five, of this Code. [In effect
16th, 1880.

| juries—in courts of record, summoning, secs. 225-228: impan-
secs. 246, 247.

luct of trial—sec. 607n; secs. 600-628.

| by the court—secs. 631-636.

sfer of proceeding—secs. 397, 398, 1431-1433; 46 Cal. 245.

314. The jury, after hearing the case, must return
ial verdict upon the issues submitted to them by
yurt; upon which the judgment of the court must he
red, either admitting the will to probate or reject-
. In either case, the proofs of the subscribing wit-
s must be reduced to writing, If the will is admit-
) probate, the judgment, will, and proofs must be
ial verdict—conclusiveness of, sec. 1317; 34 Cal. 687: verdict
lly, secs. 624-628.

ment of the court—need not be formal, 22 Cal. 51.

fs reduced to writing—see sec. 1316.

5. If the will is contested, all the subscribing

24 who are present in the county, and who are of

mind, must be produced and examined, and tho
, absence, or insanity of any of them must be satis-
rily shown to the court. If none of the subscribing
sses reside in the county at the time appointed for
ng the will, the court may admit the testimony of
witnesses to prove the sanity of the testator and the
ition of the will; and as evidence of the execution it
admit proof of the handwriting of the testator and
p subscribing witnesses, or any of them.
ings—proof of execution, sec. 1940,
nesses—generally, sec. 1878-1884: attendance of, procuring, scc.
seq.

.316. The testimony of each witness, reduced to
ng and signed by lLim, shall be good evidence in any
quent contests concerning the validity of the will,
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*the sufficiency of the proof thereof, if the witness 1
sad, or has permanently removed from this State.

§ 1317. If the court is satisfied, upon the proof take:
*from the facts found by the jury, that the.will w
1ly executed, and that the testator at the time of its e:
:ution was of sound and disposing mind, and not actin
ader duress, menace, fraud, or undue influence, a certi
ate of the proof and the facts found, signed by ti
dge and attested by the seal of the court, must be a
ched to the will. [In effect April 16th, 1880.]
Jertificate attached to will—directory merely, 22 Cal. 51.

Seal required—sec. 153, subd. 2.

§ 1318, The will, and a certificate of the proof thereo
ust be filed and recorded by the clerk, and the sam
hen so filed and recorded, shall constitute part of tt
cord in the cause or proceeding. All testimony sha
s filed by the clerk. [In effect April 15th, 1880.]
Jonstitute part of record, etc.—inserted by amdt. 1880.

ARTICLE IIL
PROBATE OF FOREIGN WILLS.

1322, Wills proved In other States to he recorded, when and wher
1323. Proceedings on the production of a foreign will.
1324. Hearing proofs of probate of foreign w.

1§11322. All wills duly proved and allowed in an
her of the United States, or in any foreign country ¢
iave, may be allowed and recorded in the Superior Cou

any county in which the testator shall have left ar
tate. [In effect April 16th, 1880.]

§ 1323. When a copy of the will and the proba
.ereof, duly authenticated, shall be produced by the e:
ator, or by any other person interested in the will, wit
petition for letters, the same must be filed, and the cou
' judge must appoint a time for the hearing; notic
hereof must bLe given as hereinbefore provided for a
iginal petition for the probate of a will.

Foreign executor—no extra-territorial authority, see sec. 1913.
Notice as for an original petition—see sec. 1303 ez seq.: applicati
special statute, 39 Cal. 550.

Attorney for absent heirs—sec. 1718.

§ 1324. If, on the hearing, it appears upon the face
e record that the will has been proved, allowed, ar
Imitted to probate in any other of the United States,
any foreign country, and that it was exccuted accor
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> the law of the place in which the same was made,
which the testator was at the time domiciled, or in
rmity with the laws of this State, it must be ad-
d to probate and have the same force and effect as a
tirst admitted to probate in this State, and letters
mentary or of administration issued thereon.
ritted to probate—effect of jud t, 22 Cal. 72.

ers testamentory or of administration—secs. 1349-1362.

ARTICLE 1V.
CONTESTING WILL AFTER PROBATE.

‘The probate may be contested within one year.

Citation to be issued to parties interested.

The hearing had on proof of service.

Petitions to revoke probate of will tried Ly jury or court.

Judgment, what.

On revocation of probate, powers of execufor, etc., cease, but
not liable for acts in good faith.

Costs and expenses, by whom paid.

Probate, when conclusive. One year after removal of disa
bility given to infants and others. B

1327. When a will has been admitted to probate,
rerson interested may, at any time within one year
such probate, contest the same or the validity of the
For that purpose he must file in the court in which
rill was proved, a petition in writing, containing his
ations against the validity of the will or against the
:iemg:‘l of the proof, and praying that the probate may
voked.
hin one year after prob Estate of Cunningham, My. P. Rep.
»appeal, 5 Pac. C. L. J. 515; My, P. Rep.255: if no contest, probate
sive, sec. 1333. ! .
ribution proper before end of year—5l Cal. 568; 52 Cal. 94.
ey appointed by the court—powers as to proceedings for re-
on, My. P. Rep. 6; 75.
ion for revocation—My. P. Rep. 25): allegations against valid-
will, see sec. 1312,

.328. Upon filing the petition, a citation must be
d to the executorsof the will, or to the administra-
with the will annexed, and to all the legatees and
ees mentioned in the will, and heirs residing in the
, 80 far as known to the petitioner; or to their guard-

if any of them are minors; or to their personal
sentatives, if any of them are dead; requiring them
pear before the court on some day of a regular term,
in specified, to show cause why the probate of the
should not be revoked. [In effect July 1st, 1874
tion—see secs, 1707-1711.
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Guardians—sec. 1722; sec. 1747 et seg.
Regular term—abolition of terms, sec. 73n.

§ 1329. At the time appointed for showing cause, or
any time to which the hearing is postponed, personal ser
ice of the citations having been made upon any perso
named therein, the court must proceed to try the issu
of fact joined in the same manner as in an original cc
test of a will. . .

Proof of notice—see sec. 1306.

Try the issues joined—see sec. 1312; Estate of Cunningham, Mar
11th, 1880, 5 Pac. C. L. J. 515.

§ 1330. In all cases of petitions to revoke the proba
of a will, wherein the original probate was granted wit
out a contest, on written demand of either party, fil
three days prior to the hearing, a trial by jury must |
had as in cases of the contest of an original petition
admit a will to probate. I1f, upon hearing the proofs
the parties, the jury shall find, or if no jury is had, t]
court shall decide, that the will is for any reason invali
or that it is not sufficiently proved to be the last will
the testatot, thie probate must be annulled and revoke

Jury—trial by, secs. 1313, 1314,

§ 1331. Upon the revocation being made, the powe
of the executor or administrator with the will annexe
must cease; but such executor or administrator shall n
be liable for any act done in good faith previous to t!
revocation.

Acts before revocation, valid-sec. 1428.

§ 1332. The fees and expenses must be paid byt
party contesting the validity or probate of the will, if t
will in probate is confirmed. If the probate is revoke
the costs must be Faid by the party who resisted t
revocation, or out of the property of the decedent, as t
court directs.

Costs of contest--costs generally, sec. 1021 ef seg.

§ 1333. If no person, within one year after the proba
of a will, contest the same or the validity thereof, t
probate of the will is conclusive; saving to infants a
persons of unsound mind, a like period of one year aft
their respective disabilities are removed. [In effect Ju
1st, 1874.

Conclusiven of prob gec. 1908, subd. 1 and notes; 20 Cal.!

Coverture not a disability—My. P. Rep. 19.

Distribution need not be postponed—for those under disabili
52 Cal. 94.
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ARTICLE V.
PROBATE OF LOST OR DESTROYED WILL.

roof_of lost or destroyed will to be taken.

'ust have been in existence at time of death.

0 be certified, recorded, and letters thereon granted.

ourt to restrain injurious acts of executors or administrators
during proceedings to prove lost will.

38. Whenever any will is lost or destroyed, the
r Court must take proof of the execution and
r thereof, and establish the same; notice to all per-
.erested being first given, as prescribed in regard
s of wills in other cases. All the testimony given
» reduced to writing, and signed by the witnesses.
ct April 16th, 1880.?

as to all persons interested—secs. 1303, 1304: by citation,
-1711: service of papers, sec. 1010 e/ seg.

39. No will shall be proved as a lost or destroyed
1less the same is proved to have been in existence
time of the death of the testator, or is shown to
en fraudulently destroyed in the lifetime of the
, nor unless its provisions are clearly and dis-
proved by at least two credible witnesses.

0. When a lost will is established, the provisions

must be distinctly stated and certified by the
ander his hand and the seal of the court, and the
1te must be filed and recorded as other wills are
d recorded, and letters testamentary or of admin-
n, with the will annexed, must De issued thereon
same manner as upon wills produced and duly
., The testimony must be reduced to writing,
certified, and filed as in other cases, and shall
he same effect as evidence as provided in section
usand three hundred and sixteen. [In effect April

cate—sec. 1317.
3 testamentary, eto.—secs. 1349-1362,

4. If, before or during the pendency of an appli-
to prove a lost or destroyed will, letters of admin-
n are granted on the estate of the testator, or
testamentary of any previous will of the testator
nted, the court may restrain the administrators or
ors 80 appointed irom any acts or proceedings
would be iunjurious to the legatees or devisees
1g under the lost or destroyed will.

—ca . B
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ARTICLE VL
THE PROBATE OF NUNOUPATIVE WILLS.

1344. Nuncupative wills, when and how admitted to probate.
1345. Additional requlrements in probate of nuncupative will
1348. Con‘;t«eﬁlt: and appointments to conform to provisions as t«

§ 1344. Nuncupative wills may at any time, v
six months after the testamentary words are spoke
the decedent, be admitted to probate, on petitiorn
notice as provided in article one, chapter two, of
title. The petition, in addition to the jurisdictional
1must allege that the testamentary words or the subs
thereof were reduced to writing within thirty days
they were spoken, which writing must accompan
petition.

Nuncupative wills—Civil Code, secs. 1288-1291: under M
system, 1 Cal 488.

Petition and notice—secs. 1208-1309.

§ 1345. The Superior Court must not receive or
tain a petition for the probate of a nuncupative will
the lapse of ten days irom the death of the testato
must such petition at any time be acted on until th
tamentary words are, or theiresubstance is. reduc
writing and filed with the petition, nor until the s
ing husband or wife, (if any) and all other persons
dent in the State or county interested in the estat
;xotiﬁed as hereinbefore provided. [In effect April

Notifying persons interested—see sec. 1338n.

§ 1346. Contests of the probate of nuncupative
and appointments of executors and administrators
estate devised thereby, must be had, conducted, and
as hereinbefore provided in cases of the probate of
ten wills.

Probate contests—sec. 1312 et seg.; sec. 1327 et seq.-
Il ting appointment of otc.—secs, 1351, 1374.




EXECUTORS AND ADMINISTRATORS, §1349

CHAPTER IIIL

{ECUTORS AND ADMIN'ISTRATORS
EIR LETTERS, BONDS, REMOVALS,
AND SUSPENSIONS.

LETTERS TESTAMENTARY AND OF ADMINISTRATION,
WITH THE WILL ANNEXED, HOW AND TO WHOM

ISSUED.

FORM OF LETTERS.

LETTERS OF ADMINISTRATION, TO WHOM AND THE
ORDER IN WHICH THEY ARE GRANTED.

PETITION AND CONTEST FOR LETTERS, AND ACTION
THEREON.

REVOCATION OF LETTERS AND PROCEEDINGS THERE-

FOR.
OATE%.S AND BONDS OF EXECUTORS AND ADMINISTRA-
TORS.
SPEB!AL ADMINISTRATORS AND THEIR POWERS AND
0T

1ES.
W!J(-}LSAFOURD AFTER LETTERS OF ADMINISTRATION
R.
DISQUALIFICATION OF JUDGES AND TRANSFERS OF
ADMINISTRATION.
REMOVALS AND SUSPENSIONS IN CERTAIN CASES.

ARTICLE 1.

TESTAMENTARY AND OF ADMINISTRATION, WITH THB
WILL ANNEXED, HOW AND TO WHOM ISSUED,

‘whom letters on proved will to {ssue,

ho are incompetent as executors or administrators. Letters
with will annexed to issue, when.

ereste dpartles may file ob; j'ections.

married woman executrix or administratrix marrying, her
authority ceas: Married woman named may be execu-
trlx but not admlnlstramx.

tor of an executor.

tters of administration durante minore state.

ts of a portion of executors valid.

nt’l;gﬂ of administrators with will annexed. Letters, how

9. The court admitting a will to probate, after
e is proved and allowed, must issue letters
to the persons named therein as executors who
petent to discharge the trust, who must appear
lify, unless objection is made as provided in sec-
teen hundred and fifty-one.

testamentary—form of, sec. 1360: when not ordered to issue,
issued to persons not authorized, are voir, 52 Cal. 658.



§§1350-4 EXECUTORS AND ADMINISTRATORS.

Qualificati of secs. 1387-1407: powers before
Code, sec. 1373.

1350. No person is co’t:ﬁnfent to serve as exec
who, at the time the will is itted to probate, is:

1. Under the age of majority;

2. Convicted of an infamous crime;

3. Adjudged by the court incomdpetent to execute
duties of the trust Ly reason of drunkenness, imp
dence, or want of understanding or integrity.

If the sole executor or all the executors are inco
tent, or renounce, or fail to apply for letters, or to aj
and ((lualify, letters of administration, with the will
nexed, must be issued as designated and provided fo:

rant of letters in cases of intestacy. [Approved A

st, 1878.]

Incompetent to serve as executors—suhd. 1, minor, see sec.
subd. 3, want of integrity, My. P. Rep. 117.

Some of ] ble to act 1354.

Marriage—as affecting competency, sec. 1352.

Letiers of administration with will annexed—sec. 1356.

§ 1351. Any person interested in a will may file o
tions in writing, to granting letters testamentary tc
persons named as executors, or any of them, and th
Jections must be heard and determined by the com
petition may, at the same time, be tiled for letters of
ministration with the will annexed.

Letters of administration with will annexed—sec. 1356.

§ 1352. When an unmarried woman, appointed e
trix, marries, her authority is extinguished. Wh
married woman is named as executrix, she may be
pointed and serve in every respect as a femme sole.

Unmarried woman—ap&glnted executrix, marries, 18 Cal. 2
plication to widow, 42 Cal. 462.

Married woman-—not to be administratrix, sec. 1370.

§ 1353. No executor of an executor shall, as suc!
authorized to administer on the estate of the first test
but on the death of the sole or surviving executor of
last will, letters of administration with the will anne
of the estate of the first testator, left unadminist
must be issued.

E: tor of an tor—clalm t be p d to?$2 Cs

Letters of administration with will annexed—sec. 1358.

§ 1354. Where a person absent from the State,

minor, is named executor—if there is another exe
who accepts the trust and qualifies—the latter may |
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testaméntary and admjnister the estate until the
of the absentee or the majority of the minor, who
ien be admitted as joint executor. If there is mo
executor, letters of administration with the will
>d must be granted; but the court may, in its dis-
, revoke them on the return of the absent execu-
the arrival of the minor at the age of majority.

55. When all the executors named are not ap-
i by the court, those appointed have the same au-
- to %erform all acts and discharge the trust, re-
by the will, as effectually for every purpose asif all
ppointed and should act together; where there are
ecutors or administrators, the act of one alone shall
ctual, if the other is ahsent from the state, or la-
under any legal disability from serving, or if he
ren his coexecutor or coadministrator authority in
7, to act for both; and where there are more than
ecutors or administrators, the act of a majority is

inder of executors acting—where some incapacitated, etc.,
.
cutor not acting—not entitled to show of cormmissions, 24

authority—sec. 15.

rity of executors—before qualifying, Civil Code, sec. 1373: be.
ers revoked, sec. 1428: powers, etc., generally, sec. 1581 ef seq.:
s, ete., sec. 1436 ef seq.

}56. Administrators with the will annexed have
yme authority over the estates which executors
| in the will would have, and their acts are as effect~
 all purposes. Their letters must be signed by the
f the court, and bear the seal thereof.

rity of executors—sec. 1355n.

nistrators with the will annexed—same power as executor
36: may maintain conversion, 29 Cal. 507. P '

ARTICLE IL
FORM OF LETTERS.

1360. Form of letters testamentary.
1361. Form of letters of administration with the will annexed.
1362. Form of letters of administration.

360. Letters testamentary must be substantially in
llowing form: State of California, county, or city
unty, of —. The last will of A. B., deceased, a
f which is hereto annexed, having been proved and
led in the Superior Court of the county, or city and



§§ 1361-5 EXECUTORS AND ADMINISTRATORS.

county, of —, C. D., who is named therein as su
hereby appointed executor. Witness, G. H., clerk
Superior Court of the county, or city and county, of
with the seal of the court affixed, the —— day of —
D. 18—, (Seal.) By order of the court. G. H.,
[In effect April 16th, 1880.]

8eal—required, sec. 83, subd. 2: of courts, generally, secs. 147-

§ 1361. Letters of administration, with the wil
nexed, must be substantially in the following form:
of California, county, or city and county, of —.
last will of A. B., deceased, a copy of which is here
nexed, having been proved and recorded in the Suj
Court of the county, or city and county, of —
there being no executor named in the will (or as the
may be), C. D. is hereby ap(goinved administrator wit
will annexed. Witness, G. H,, clerk of the Suj
Court of the county, or city and county, of —, wi
seal of the court affixed, the — day of —, A. D.
(Seal.) Bly‘ order of the court. G. H., clerk. [In
April 16th, 1880.] :

See—sec. 1360n.

§ 1362. Letters of administration must be signe
the clerk, under the seal of the court, and substan
in the following form: State of California, count
city and county, of ——. C. D. is hereby appointe:
ministrator of the estate of A. B., deceased. (geal.)
ness, G. H., clerk of the Superior Court of the co
or city and county, of , with the seal thereof af
the —— day of —, A. . 18—. By order of the c
G. H., clerk. [In effect April 16th, 1880.]

See—sac. 1360n.

ARTICLE II1.

LETTERS OF ADMINISTRATION, TO WHOM AND THE ORD.
WHICH THEY ARE GRANTED.

§ 1365. Ordelégt persons entitled to administer, Partnernottos

T,
1368, Preference of persons equally entitled.

1367. In discretion of court to appoint administrator, when.
1368. When minor entitled, who appointed administrator.
1389. Who are incompetent to act as administrators.

1370. Married woman not to be administratrix.

§ 1365. Administration of the estate of a pérso:
ing intestate must be granted to some one or mo
the persons hereinafter mentioned, the relatives o
deceased being entitled to administer only when the
entitled to succeed to his personal estate, or some po.
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§ 1368. If any person entitled to administration i
minor, letters must be granted to his or her guardian,
any other person entitled to letters of administration,
the discretion of the court.

Guardian of minor—secs. 372, 373, and notes; secs. 1747, 1759,

Persons entitled to administer—sec. 1365, and note.

§ 1369. No person is competent or entitled to serve
administrator or administratrix who is: .
1. Under the age of majoritg;

2. Not a bona resident of the State;

3. Convicted of an infamous crime; )

4. Adjud%ed by the court incompetent to execute t
duties of the trust by reason of drunkenness, impro
dence, or want of understanding or integrity. [Approv
April 1st, 1878.]

Persons incompetent to administer—No discretion, to exclude
Cal. 476. Subd. 1, Minor, sec. 1368. 8Subd. 2, Non-resident, nominee
&lﬁ_{gﬁkﬂt;d, My. P. Rep. 179. Subd. 4, Want of understanding

§ 1370. A married woman must not be appointed ¢
ministratrix,. When an unmarried woman appoint
administratrix marries, her authority is extinguished.

Amendment approved February 13th, 1872. —§
en any unmarried woman who shall have been ¢
pointed administratrix, shall marry, her marriage sh
-extinguish her authority as such administratrix. A
ministration shall not be granted to a married woman.]
Married woman as executrix—sec. 1352.

ARTICLE IV.

PBETITION FOR LETTERS, AND ACTION THEREON.
i371. Applications, how made. ’
1372. Wlmm granted. -
1873. Notice of application.
1314, Contestl.ng applications,
1375. Hearing of application.
}gg. Evidence of notice.

. Grant to any applicant.
§ 1378. What rootg m‘l’:gt be made before granting letters of admi:

§ 1379, Lattors may be granted to others than those entitled.

§ 1371. Petitions for letters of administration m
be in writing, signed by the applicant or his counsel, a
tfiled with the clerk of the court, stating the facts ess
tial to give the court jurisdiction of the case, and wk
known to the applicant, he must state the names, a
and residence of the heirs of the decedent, and the val
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1aracter of the proioerty. If thejurisdictional facts
d, but are not fully set forth in the petition, and
terward proved in the course of administration,
ecree or order of administration and subsequent
dings are not void on account of such want of
ictional averments.

g the jurisdictional facts—as to right to administer, 28 Cal.
idence of decedent, 7 Cal. 215; 17 Cal. 233; 19 Cal. 188.

g of the property—held not jurisdictional fact, 28 Cal. 182,
diction of the case—where not sufficlent basis for, My. P. Rep.

redings not void—for want of jurisdictional averments, 33 Cal.

372. Letters of administration may be granted by

yurt at any time appointed for the hearing of the

. r at any time to which the hearing is con-
tponed. [In effect April 16th, 1880.?

‘hen a petition praying for letters of admin-
led, the clerk must give notice thereof by
ces to be posted in at least three public
county, one of which must be at the place
urt is held, containing the name of the de-
ame of the applicant, and the time at which
»n will be heard. Such notice must be given
ays before the hearing. [In effect April 16th,

ng notices—compare, sec. 1303.

374. Any person interested may contest the peti-
vy filing written opgosition thereto, on the ground
y incompetency of the applicant, or may assert his
ights to the administration, and pray that letters be
| to himself. In the latter case the contestant must
petition and give the notice required for an original
on, and the court must hear the two petitions to-
r.

mpetenoy of the applicant—sec. 1369.

rt his own rights—persons entitled to administer, sec. 1365.

| the hearing, it being first proved that
n given as herein required, the court must
ations and proofs of the parties, and order
blet\‘,ers of administration to the party best
0.

s—compare, sec. 1306: conclusive evidence, sec. 1376,
's, etc.—gee sec. 1378: testimony admissible, 7 Cal. 215.
ince of letters—otherwise, no authority, 34 Cal. 464.
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§ 1376. An entry in the minutes of the court, t
18 required proof was made and notice given, shall
mclusive evidence of the fact of such notice.

Entry in the minutes—when insufficient, 7 Cal. 234,

§ 1377. Letters of administration must be granted
1y aﬁplicant. though it appears that there are other
ms having better rights to the administration, w
1ch persons fail to appear and claim the issuing of let:
» themselves.

Other persons having better rights—may procure revocation,
cs. 1383-1386.

Failure to appear, etc.—1s waiver of right, 16 Cal. 161.

§ 1378. Before letters of administration are gran
1the estate of any person who is represented to h
ied intestate, the fact of his dying intestate must
roved by the testimony of the applicant or others, ¢
10 court may also examine any other person concern
10 time, place, and manner of Lis death, the place of
sidence at the time, the value and character of
r(l)iperty, and whether or not the decedent left any w
1d may compel any person to attend as a witness
1at purpose. :

l;laﬁg of resid f alleged 1 testimony admissib
M. 3

Witness—compelling attendance of, sec. 1985 ef seg.: creditor :
), My. P. Rep. 202.

§ 1379. Administration may be granted to one or m
)mpetent persons, although not otherwise entitled to
ume, at the written request of the person entitled, fi
1 the court. When the person entitled is a non-resid
! the State, affidavits, taken ex parte before any off
ithorized by the laws of this State to take acknowle
ents and administer oaths out of this State, may
iceived as prima facie evidence of the identity of
arty, if free from suspicion, and the fact is establis
1 the satisfaction of the court. [In effect April 16th, 18!
Section applicable—only where vacancy, 25 Cal. 585.

Discretion of the court—where will, My. P. Rep. 181.

Rett:en of person entitled—party appointed at, My. P. Rep. 85,
g:.l 212}; 28 Cal. 186: but when public administrator preferred
Proof of identity—Afdavits, secs. 2009-2015: depositions out of
ate, secs. 2024-2028: prima facie evidence, sec. 1833.
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ARTICLE V.
VOCATION OF LETTERS AND PROCEEDINGS THEREFOR.

Revocation of letters of administration.

‘When petition filed, citation to issue.

H of petition forrevocation.

Prior rights of relatives entitles them to revoke prior letters.

383. When letters of administration have been
ed to any other person than the surviving husband
‘e, child, father, mother, brother, or sister of the in-
e, any one of them who is competent, or any compe-
~w=~= at the written request of any one of them,
the revocation of the letters, and be entitled
aistration, by presenting to the court a petition
revocation, and that letters of administration
ed to him. [In effect April 16th, 1880.]
-23 Cal. 476; persons incompetent, secs. 1369, 1370.
request—compare REQUEST OF PERSON ENTITLED,
ore amdt. 1880, nominee not appointed, 25 Cal. 585.
of th fresh I , ) Cal. 505:
of une' %gtéerwmﬂng esh letters, effects, 4
384. When such petition is filed, the clerk must, in
jon to the notice provided in section thirteen hundred
eventy-three, issue a citation to the administrator to
r and answer the same at the time appointed for the
ng. [In effect July 1st, 1874.]
ion—to administrator, 23 Cal. 479: generally, secs. 1707-1711.

385. At the time appointed, the citation having
duly served and returned, the court must proceed

ar the allegations and proofs of the parties; and if

ght of the agplicant is established, and he is compe.
etters of administration must be granted to him,

he letters of the former administrator revoked.

ring and appointment-23 Cal. 480.

,.386. The surviving husband or wife, when letters
Iministration have been granted to a child, father,
er, or sister of the intestate; or any of such rela-
, When letters Liave been granted to any other of
, may assert his prior right, and obtain letters of ad:
stration, and have the letters before granted revokec
e manner prescribed in the three preceding sections.



§8§ 1387-8 EXECUTORS AND ADMINISTRATORS.

ARTICLE VL
OATHS AND BONDS OF EXECUTORS ANXD ADMINISTRATORS, ]

§ 1387. Admlb nlsmtgrdor executor to take oath. Letters and bon
e recorded.

1388. Bond of administrators, form and requirements of.

1389. Additlonal bonds, when required.

1390. Condition of bonds.

1391, Each, or more than one administrator, to give separate bo

1392. Several recoveries may be had on same bond.

1393. Bonds, and justification of sureties on. Must be approved

1394. Citation and requirements of judge on deficient bond. A
tional security.

1395. Right ceases, when. _- .

1396. When bond may be dispensed with.

13y7. Petition showing falling sureties and asking for further bo

1398. Citation to executor, etc., to show cause against such app)

tion.
1399. Further security may be ordered.
1400. Neglecting to obey order.
1401. Buspending powers of executor, etc.
1402. Further security ordered without application of party in

terest.
1403. Release of sureties.
1404. New suretles.
1405. Neglect to give new sureties forfeits letters.
1406. Application to be determlned out of term time.
7. Liability on bond.

§ 1387. Before letters testamentary or of administ
tion are issued to the exegutor or administrator, he m
take and subscribe an oath before some officer authori:
to administer oaths, that he will perform, according
law, the duties of executor or administrator, which o:
must be attached to the letters, All letters testament:
and of administration issued to, and all bonds execu
by, executors or administrators, with the affidavits a
certificates thereon, must be forthwith recorded by
clerk of the court having Erisdiction of the estates,
books to be kept by him in his office for that purpose.

§ 1388. Every person to whom letters testamentary
of administration are directed to issue, must, before
ceiving them, execute a bond to the State of Califorr
with two or more sufficient sureties, to be approved b§1
Superior Court, or a judge thereof. In form, the bc
must be joint and several, and the penalty must not
less than twice the value of the personal property, @
twice the probable value of the annual rents, profits, s
issues of real property belonging to the estate, which v
ues must be ascertained by the Superior Court, or a juc
thereof, by examining on oath the party applying, &
any other persons. [In effect April 16th, 18805

State of Californi ted to,

pare, 6 Cal. 632,
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ies—secs. 1393, 1394, 1397-1400, 1403, 1404, 1407.
oved by judge—at chambers, sec. 166.

—condition of, sec. 1390: separate, when,sec. 1391: recovery on,

02, 1407: not required, when, sec. 1396: further security, Secs.

lll—-lw‘z: gﬁmds as undertaking on appeal, sec. 970: undertakings
y, 8ec. 941n.

ant of bond—when no review of action fixing, 28 Cal. 182,
le the value of the personal property—My. P. Rep. 239.

389. The Superior Court, or a judge thereof, must
e an additional bond whenever the sale of any real
belonging to an estate is ordered; but no such ad-
al bond must be required when it satisfactorily
rs to the court that the penalty of the bond given
receiving letters, or of any bond given in place
f, is equal to twice the value of the personal prop-
ymaining in or that will come into the possession of
ecutor or administrator, including the annual rents,
, and igsues of real estate, and twice the probable
1t to be realized on the sale of the real estate
d to be sold. [In effect April 16th, 1880.]
ional bond—objection to confirmation of sale, because sureties
rn, 50 Cal. 308: may also be required of public administrator,
390. The bond must be conditioned that the execu-
administrator shall faithfully execute the duties of
18t according to law.
itions of the bond—no breach of, 5 Cal. 443.
8 of the trust—see sec. 1581 et seq.

391. When two or more persons are appointed ex-
s or administrators, the Superior Court, or a judge
f, must require and take a separate bond from each
m. [In effect April 16th, 1850.]

392. The bond shall not be void upon the first re-
, but may be sued and recovered upon from time
e, by any person aggrieved, in his own name, until
10le penalty is exhausted.

upon—joining defendants, sec. 383.

s own name—party beneficlally Interested, sec. 367 and notes.
ty—secs. 1388, 1399.

of money—payable under bond, sec. 1407.

393. In all cases where bonds or undertakings are
ed to be given; under this title, the sureties must
r thereon in the same manner and in like amounts
uired by section ten-hundred and fifty-seven of this
and the certificate thereof must be attached to and
and recorded with the bond or undertaking. All
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ent, and ask that further security be required. [In
A pril 16th, 1880.]
nrther security—court may, sec. 1402.

398. If the court, or a judge thereof, is satisfied
16 matter requires investigation, a citation must be
to the executor or administrator, requiring him to
,at a time and place to be therein specified, to
cause why he should not give further security.
tation must be served personally on the executor
inistrator, at least five days before the return day.
as absconded, or cannot be found, it may be served
ving a copy of it at his place of residence, or by
ublication as the court or a judge thereof may or-
In effect April 16th, 1880.]

99, On the return of the citation, or at such other
s the judge may appoint, he must proceed to hear
ofs and allegations of the parties. If it satisfac-
-ppears that the security is from any cause insuffi-

e may make an order requiring the executor or
istrator to ﬁive further security, or to file a new
n the usual form, within a reasonable time, not
an five days.

100. If the executor or administrator neglects to
y with the order within the time prescribed, the
must, by order, revoke his letters, and his authority
hereupon case.

I01. When a petition is presented, praying that an
or or administrator be required to give further se-
, or to give bond, where by the terms of the will no
was -originally required, and it is alleged on oath
1@ executor or administrator is wasting the property
estate, the judge may, by order, suspend his powers
he matter can be heard and determined.

nsion of tor—until bond given, not in conflict with sec.
Cal 19.

F02. When it comes to his knowledge that the bond
r executor or administrator is from any cause in-
ent, the djudge. without any application, must cause
 be cited to appear and show cause why he should
ve further security, and must proceed thereon as
he application of any person interested. [In effect
16th, 1340. )

k03. When a surety of any executor or adminis-
desires to be released from responsibility on ac-
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ters are granted irregularly, or no sufficient bond
as required, or when no application is made for
ters, or when an executor or administrator dies,
aspended, or removed, the Su})erior Court, or a
bereof, must appoint a special administrator to
and take charge of the estate of the decedent in
er county or counties the same may be found, and
ise such other powers as may be necessary for the
ation of the estate; or he may direct the public ad-
ator of his county to take charge of the estate. [In
pril 16th, 1880.]

2. The appointment may be made at any time,
hout notice, and must be made by entry upon the
 of the court, specifying the powers to be exer-
y the administrator. Upon such order being en-
nd after the person appointed has given bond, the
ust issue letters of administration to such person
rmity with the order. [In effect April 16th, 1880.]
1d bond—see sec. 1414,

3. In making the appointment of a special admin-
, the court or judge must give preference to the
antitled to letters testamentary or of administra-
t no appeal must be allowed from the appoint-
[In effect April 16th, 1880.]

entitled to letters—sec. 1365 et seq.

4. Before any letters issue to any special admin-
, he must give bond in such sum as the court or
ay direct, with sureties to the satisfaction of the
- judge, conditioned for the faithful performance of
ies; and he must take the usual oath, and have
e indorsed on his letters. [In effect April 16th,

ad bond of administrator, etc.—see secs. 1387-1407.

L5. The special administrator must collect and pre-
)r the executor or administrator, all the goods,
1, debts, and effects of the decedent; all incomes,
ssues, and profits, claims, and demands of the es-
wust take the charge and management of, enter
nd preserve from damage, waste, and injury, the
ate; and for any such and all necessary purposes
mmence and maintain or defend suits and other .
roceedings as an administrator: he may sell such
ble property as the court may order to be sold,
ercise such other powers as are conferred upon him
appointment, but in no case is he liable to an action

N



- - g

s3 T®

L. IO L 4T s

QIR A R 4 & o

T 3z %

Ly ]
LY ]

88 1416-24 EXECUTORS AND ADMINISTRATORS.

by any creditor on a claim against the decedent. [
fect April 16th, 1880. ] :

‘Special administrator—powers as to suits, 50 Cal. 299: allege
vorglo:n by, 50 Cal. 616. !

§ 1416. When letters testamentary or of admin
tion on the estate of the decedent have been grantec
Fowers of the special administrator cease, and he

orthwith deliver to the executor or administrator al
property and effects of the decedent in his hands
the executor or administrator may prosecute to final
ment any suit commenced by the special administrat

§ 1417. The special administrator must render a.
count, on oath, of his proceedings, in a like mann
other administrators are required to do.

Account of administrator, etc.—sec. 1622 e¢ seg.

ARTICLE VIII

WiLLS FOUND AFTER LETTERS OF ADMINISTRATION GRAI
AND MISCELLANEOUS PROVISIONS.

§ 1423, On geroof of will, after grant of letters of administratio
rs revoked.

1424. Power of executor in such a case.

1425. Remaining administrator or_executor to continue whe
colleagues are disqualified.

1428. Who to act when all acting are Incompetent.

1427, Executor or administrator may resign, when. Court to aj
successor. Liability of outgoer,

1428. All acts of executor, etc., valid until his power i3 revoke:

1429. Transcript of court minutes to be evidence.

§ 1423. If, after granting letters of administratic
the ground of intestacy, a will of the decedent is
proved and allowed by the court, the letters of adn
tration must be revoked, and the power of the adn
trator ceases, and he must render an account of his
ministration within such time as the court shall direc
. 9%.etters must be revoked—but formal removal unnecessary, «

A of administration—sec. 622 ef seg.

3

§ 1424. In such case, the executor or the administ
with the will annexed is entitled to demand, sue fo
cover and collect all the rights, goods, chattels, debts
effects, of the decedent remaining unadministered,
may grosecute to final jud%ment any suit commence
the administrator before the revocation of his lette
administration.

Inventory and oollection of decedent’s effects—secs. 1443-145

.
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ny one of several executors or admin-
ters are granted, dies, becomes luna~
n infamous crime, or otherwise be-
executing the trust, or in case_the
or of administration are revoked or
¢t to any one executor or administra-
tecutor or administrator must proceed
ation of $he will or administration.

:h executors or administrators die or
r the power and authority of all of
y court must issue letters of adminis-
1 annexed or otherwise, to the widow
thers, in the same order and manner
tion to original letters of administra-
‘ators 8o appointed must give bond in
ith like sureties and conditions, as
»d of administrators, and shall have
,uthority. [In effect April 16th, 1850.]
tion—order and manner of granting, sec. 1365
1, sec. 1356; 32 Cal. 436.

1387-1407.

-sec. 1581 et seq.

cutor or administrator may, at any
ed in the Superior Court, resign his
1 first settled his accounts and deliv-
;e to the person whom the court shall
the same. If, however, by reason of
settlement and delivering up of the
ther cause, tho circumstances of the
of those interested therein require it,
1fy time before settlement of accounts
f the estate is completed, revoke the
utor or administrator, and appoint in
istrator, either special or general, in
as is directed in relation to original
ation. The liability of the outgoing
itrator, or of the sureties on his bond,
7 manner discharged, released, or af-
ointment or resignation. |[In effect

resignation, etc., on collateral attack on pro-

11—of administrator, 10 Cal. 116; 20 Cal. 288.
e administrator resigns, 3 Cal. 287; 5 Cal. 437.
-acceptance improper before, 10 Cal. 110.

to persop appointed, 5 Cal. 437. .

-40.
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§ 1428. All acts of an executor or administrator
such, before the revocation of his letters testamentar;
of administration, are as valid to all intents and purpe
as if such executor or administrator had continued 1
fully to execute the duties of Lis trusst.

Executor de son tort—at commmon law, 17 Cal.'182: now prol
obsolete, 50 Cal. 388,

§ 1229. A transcript from the minutes of the co
showing the appointment of any person as executo:
administrator, together with the certificate of the cl
under his hand and the seal of his court, that such pez
has given bond and been qualified, and that letters te
mentary or of administration have been issued to
and have not been revoked, shall have the same effec
evidence as the letters themselves.

Letters and bond recorded—sec. 1387.

ARTICLE IX.

DISQUALIFIWOATION OF JUDGES AND TRANSFERS OF ADMI
TRATIONS.

2 1430. When judfe not to act.
- 1431. Judge being disqualified, proceedings to be transferred,

where.
§ 1432, '.l‘ransfel; not to change right to administer. Retransfer,
§ 1433. 'When proceedings to be returned to original court.

§ 1430. No will shall be admitted to probate, or let
testamentary or of administration granted, before
judge who is interested as next of kin to the decedent
as a legatee or devisee under the will, or when he is nax
as executor or trustea in the will, or is a witness ther
or is in any other manner interested or disqualified f
acting. [In effect April 16th, 1880.]

Judge interested in estate—disqualified, where agent for het

Cal. 190: where interested in a sale of the realty, Tracy v. Colby, .
11th, 1880, 5 Pac. C. L. J. 534. .

§ 1431. When a petition is filed in the Superior C
raying for admission to probate of a will, or for gran
etters testamentary or of administration, or when
ceedings are pending in the Superior Court for the se
ment of an estate, and there is no judge of said ¢
qualified. to act, an order must be made transferring
proceeding to the Superior Court of an adjoining cou
and the clerk of the court ordering the transfer n
transmit to the clerk of the court to which the proceec
is ordered to be transferred, a ctrtified copy of the or
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all the papers on file in his office in the proceeding;
thereafter the court to which the proceeding is trans-
d shall exercise the same authority and jurisdiction
the estate, and all matters relating to the adminis-
on thereof, as if it had original jurisdiction of the
e. [In effect April 16th, 1880.]
inge of venue—to obtain impartial trial, 15 Cal. 220; 37 Cal. 1%0;
. 245: generally, secs. 397-398.

ransfer of a proceeding from one court to
vided for in the preceding section, shall
‘bt of any person to letters testamentary
ation on the estate transferred, but the
e entitled to letters testamentary or of
n the estate, in the order hereinafter pro-
e the administration is closed of any es-
ou v _vas 2d as herein provided, another person ig
ed or appointed, and qualified as judge of the court
ein such proceeding was originally commenced, who
t disqualified to act in the settlement of the estate,
the causes for which the proceeding was transferred
nger exist, any person interested in the estate may
 the proceeding returned to the court from which it
originally transferred, by filing a petition settin
 these facts, and moving the court therefor. [In ef-
A pril 16th, 1880.] .

1433. On hearing the motion, if the facts required by
yreceding section to be set out in the petition are sat-
torily shown, and it further appears to the court that
convenience of parties interested would be pro-
d by such change, the judge must make an order
iferring the proceeding back to the court where it
originally commenced; and the clerk of the court or-
lg e transfer must transmit to the clerk of the court
hich the proceeding was originally commenced, a
fied copy of the order, and all the original papers on
n his office in the proceeding; and the court where
roceeding was originally commenced shall thereafter
jurisdiction and power to make all necessary orders
decrees to close up the administraion or the estate.
ffect April 16th, 1880.]
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ARTICLE X.
REMOVALS AND SUSPENSIONS IN CERTAIN CASES.

i 1438. Suspension of powers of executor.
1437. Executor to have notice of his suspension, and te be cited t

ear.
1438, An:? party interested may appear on hearing.
1439. Notice to absconding executors and administrators.
1440. May compel attendance. .

§ 1436. Whenever a judge of a Superior Court
reason to believe, from his own knowledge, or from c
ible information, that any executor or administrator
wasted, embezzled, or mismanaged, or is about to w
or embezzle the property of the estate committed to
charge, or has committed or is about to commit a fr
upon the estate, or is incompetent to act, or has Pel
nently removed from the State, or has wrongfully -
lected the estate, or has long neglected to perform

- act as such executor or administrator, he must, by an

- der entered upon the minutes of the court, suspend
powers of such executor or administrator, until the x
ter is investigated. [Ineffect April 16th, 1880.]

Misconduct of executor—as to Inventory, sec. 1450: as to ex
and account, secs. 1626, 1630.

Suspension of y etc.—done at chambers, sec. 166: di
tion, 6 Cal. 666.

§ 1437. When such suspension {8 made, notice the
must be given to the executor or administrator, and
must be cited to appear and show cause why his let
should not be revoked. If he fail to appear in obedie
to the citation, or, if appearing, the court is satisfied f
there exists cause for his removal, his letters must be
voked, and letters of administration granted anew, as
case may require.

§ 1438. At the hearing, an% person interested in
estate may appear and file his allegations in writ
showing that the executor or administrator should be
moved; to which the executor or administrator may
mur or answer, as hereinbefore provided. The iss
raised must be heard and determined by the court.

aAqs hereinbefore provided—demurring or answering, compare

12,
Determined by the court—My. P. Rep. 68.

§ 1439. If the executor or administrator has abscon
or conceals himself, or has removed or absented him
from the State, notice may be given him of the pende
of the proceedings by publication, in such manner as
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pay direct, and the court may proceed upon such
as if the citation bad been personally served.
are—sec. 1630.

40. In the proceedings authorized by the preceding
s of this article, for the removal of an executor or
strator, the court may compel his attendance by at-
nt, and may compel him to answer questions, on
uching his administration, and, upon his refusal
0, may commit him until he obey, or may revoke
ers, or both.

lling obedience—compare, secs. 1627, 1628: as to contempt,
1209, 1219.
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CHAPTER 1V.

OF THE INVENTORY AND COLLE
THE EFFECTS OF DECEDEI]

ART. 1. INVENTORY, APPRAISEMENT, AND P08t
TATE

II. EMBEZZLEMENT AND SURRENDER OF
ESTATE.

ARTICLE 1.
INVENTORY, APPRAISEMENT, AND POSSESSION

1443. Inventory to be returned, including the homes
1444. Appraisement and pay of appraisers. .
1445. Oath of aplt)mlsers and inventory, how made.
$ 1446. Inventory to account for moneys. If all mon
ment necessary.
1447, Effect of ing & debt
1448. Discharge or bequest of debt against executor.
1449. To make oath to inventory.
§ 1450. Letters inay be revoked for neglect of adminis
1451. Inventory of after-discovered property.
1452. Administratorand executor to possessreal and
§ 1453. Executor or administrator to deliver real es
devisees at the end of ten months, unless
be satisfied. .

§ 1443. Every executor or administrato:
and return to the court, within three months
pointment, a true inventory and appraisem«
estate of the decedent, including the home:
which has come to his possession or knowled;
April 16th, 1880.]

Within three months —amdt. 1880: previously at

ppol < but as to abolition of terms, see sec. 7.

In y—when Yy, 1 Cal. 488: recelvab.
sec. 166: estoppel as to, My. P. Rep. 203: is not basis
43 Cal, 543.

§1444. To make the appraisement, the
judge thereof, must appoint three disintere:
(any two of whom may act) who are entitlec
reasonable compensation for their services, 1
tive dollars per day, to be allowed by the c¢
The appraisers must, with the inventory, f
account of their services and disbursements.
of the estate is in any other ceunty than t
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raisers thereof may be appointed. either
1ge having jurisdiction of the estate, or
d%e of such other county, on request of
y having jurisdiction. [In eﬁec!/: April

8 to homestead, secs. 1476, 1486: appointed at

proceeding to the execution of their
irs, before any officer authorized to ad-
ust take and subscribe an oath, to be
ventory, that they will truly, honestly,
ypraise the property exhibited to them,

est of their knowledge and ability.
proceed to estimate and appraise the
;icle must be set down separately, with
in dollars and cents, in figures, opposite
ipectively; the inventory must contain
10 decedent, real and personal, a state-
partnerships, and other interests, bonds,
and other securities for the payment of
-0 the decedent, specifying the name of
1 security, the date, the sum originally
rsements thereon, (if any) with their
m which, in the judgment of the ap-
llected on each debt, interest, or secu-
y must show, so far as the same can be
e executor or the administrator, what
perty is community property, and what
irate property of the decedent.

ventory must also contain an account of
ing to the decedent which have come to
axecutor or administrator; and if none,
ostated in the inventory. If the whole
money, there need not be an appraise-
ntory must be made and returned as in

ming of a person as executor does not
y him from any just claim which the
st him, but the claim must be included
wnd the executor is liable for the same,
ey in his hands, when the debt or de-
e.

scharge or bequest in a will, of any debt
y testator against the executor named,
m, is not valid against the creditors of
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the decedent, but is a specific bequest
mand. It must be included in the inve
essary, applied in the payment of the d
essary for that purpose, it must be
manner and proportion as other specific
Demand—or claim, meaning of, 52 Cal. 568.

§ 1449. The inventory must be si
praisers, and the executor or adminis
and subscribe an oath before an office:
minister oaths, that the inventory con
ment of all the estate of the decedent v
Lis knowledge and possession, and p
money helonging to the decedent, an({
of the decedent against the affiant.
indorsed upon or annexed to the invent

§ 1450. If an executor or administr:
fuses to return the inventory within tl
or within such further time, not excec
which the court or judge shall for reaso
the court may, upon notice, revoke
mentary or of administration, and the ¢
istrator is liable on his bond for any ir
or any person interested therein, arising

§ 1451. Whenever property not me
ventory that is made and filed, comes
or knowledge of an executor or admi
cause tl:c same to he appraised in the)
in this article, and an inventory there
within two months after the discovery
of such inventory may be enforced, a
tachment or removal from office.

Enforced by attachment, etc.—compare sec.

§ 1452, The executor or administr:
the possession of all the real and pers
decedent, and to receive the rents and
estate until the estate is settled, or wmi
by order of the court to the heirs or de
keep in good tenantable repair all hou
fixtures thereon which are under his co
devisees may themselves, or jointly w
administrator, maintain an action for
the real estate, or for the purpose of q
same, against any ome except the ex:
trator; but this section shall not be s
quiring them so to do. [In effect April



ENTS. §§ 1453-9

al, 259: personalty, right to,
: by coexecutor, 3 Cal. 658°
and of devisee and execu-
r, 8ee sec. 1585: administra-
sal. 168; 53 Cal. 655; Page v.

, 1582 et seq.; 14 Cal. 117; 29

pulsory, amdt. 1880: when
4583 2 Cal. 620; 51 Cal. 146.

sonalty, 23 Cal. 16.

ppear to the court that
-eal estate for a longer
by the executor or ad-
3bts of the decedent, or
»sell thereal estate for
5 attheend of the time
ims against the estate,
strator to deliver pos-
he heirs-at-law or de-

880, at end of ten months
[8

erty, etc.—50 Cal. 471.

OPERTY OF THE ESTATE.

stters testamentary.

e embezzled estate, ete.

or, and for embezzlement.
imprisonment. Liable for

of decedent may be cited

he granting of letters
embezzles or alienates
3, or effects of a de-
and liable to an ac-
tor of the estate, for
10 embezzled or alien-
t of the estate.

on, 14 Cal. 250; 29 Cal. 507:

istrator, or other per-
.ecedent, complains to
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the Superior Court, or a judge thereof, on oath, thaf
person is suspected to have concealed, embezzled, s
gled, conveyed away, or disposed of any moneys, g
or chattels of the decedent, or has in his possessic
knowledge any deeds, conveyapces, bonds, contrac
other writings, which contain evidences of or tend t«
close the right, title, interest, or claim of the decede:
any real or perscnal estate, or any claim or deman
any lost will, the said court or judge may cite such
son to appear before such court, and may examine hi
oath upon the matter of such complaint. If such pe
is not in the county where the (fecedent dies, or w
letters have been granted, he may be cited and exan
either before the Superior Court of the county whe:
is found, or before the Superior Court of the co
where the decedent dies, or where letters have
granted. But if, in the latter case, he appears a
ound innocent, his necessary expenses must be all
him out of the estate. [In effect April 16th, 1880.]

Section inepplicable—to tr: tions after death of deceden
P. Rep. 9.

§1460. If the person 8o cited refuses to appear
submit to an examination, or to answer such inter
tories as ma{ be put to him, touching the matters o
complaint, the court may, by warrant for that pur
commit him to the county jail, there to remain in
custody until he submits to the order of the court,
discharged according to law. If, upon such exar
tion, it appears that he has concealed, embezzled, s
gled, conveyed away, or disposed of any moneys, g
or chattels of the decedent, or that he has in his posse
or knowledge any deeds, conveyantes, bonds, cont
or other writings containing evidences of or tendingt
close the right, title, interest, or’ claim of the decede
any real or personal estate, claim, or demand, or an]
will of the decedent, the court may make an orde

uiring such person to disclose his knowledge there
the executor or administrator, and may commit hi
the county jail, there to remain until the order is
plied with, or he is discharged according to law; an
such interrogatories and answers must be in wr
signed by the party examined, and filed in the c
The order for such disclosure made upon such exai
tion shall be prima facie evidence of the right 